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P-R-O-C-E-E-D-I-N-G-S1

(1:50 p.m.)2

CHAIRPERSON GRIFFIS: Good afternoon,3

ladies and gentlemen. Thank you for your patience4

this afternoon. We did run over a little bit in the5

morning, but I would like to call to order the6

afternoon session of 4 March 2003. This is of course,7

the Public Hearing of the District of Columbia Board8

of Zoning Adjustments.9

My name is Geoff Griffis, and joining us10

today will be Ms. Anne Renshaw. She is the vice chair11

of the Board. She will be delayed several minutes,12

and will join us when she is available. Also joining13

me today is Mr. Curtis Etherly, who we anticipate14

being here any second. Representing the National15

Capitol Planning Commission is Mr. Zaidain, and with16

us this afternoon representing the Zoning Commission17

is Mr. Hannaham.18

Copies of today's hearing are available to19

you. They are located at the table close to the door20

when you entered into the hearing room. There's a21

couple of things that people should pay attention to.22

All the proceedings this afternoon are being23

recorded, so that we ask that you refrain from any24

disruptive noises or actions in the hearing room while25
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we are in testimony in the proceedings.1

Also, when coming forward to speak to the2

Board, you're going to need to fill out two witness3

cards. Witness cards are located at the table where4

you entered into and also on the table in front of us.5

Those two witness cards are to go to the recorder,6

who is sitting to my right. Those should be presented7

to the recorder prior to testifying before the Board.8

The process and order for procedure this9

afternoon will be first, we'll hear statement and10

witnesses of the Applicant. Second, we will hear11

government reports. Those include anything from12

Office of Planning to Department of Transportation,13

any Agency reporting attendant to the application.14

Third, we will hear a report from the Advisory15

Neighborhood Commission. Fourth, we would hear16

parties or persons in support of the application.17

Fifth would be parties or persons in opposition, and18

sixth would be closing remarks by the Applicant.19

Of course, we do have an appeal in the20

afternoon, and I will outline the different procedures21

attendant to that. Cross examination of witnesses is22

permitted by the Applicant and parties in the case.23

The ANC within which the property is located is24

automatically a party in each case.25
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The record will be closed at the1

conclusion of each hearing except for any material2

that the Board requests, and the Board will be very3

specific on what is to be submitted and when it is to4

be submitted into the Office of Zoning. Of course, it5

goes without saying after that information is received6

into the record, there would be no other information7

accepted and the case would be finally closed.8

The Sunshine Act requires that the Public9

Hearing on each case be held in the open and before10

the public. This Board may, however, consistent with11

its Rules of Procedure and the Sunshine Act, enter12

executive session during or after a public hearing on13

a case for purposes of reviewing a case and for14

purposes of deliberation.15

Decisions of this Board in contested cases must be16

based exclusively on the public record.17

So, to avoid an appearance to the18

contrary, we would ask that people present today not19

engage Board members in any conversation. I would ask20

that everyone turn off their cell phones and beepers21

or any sort of noise making devices so that we don't22

have other disruptions in the proceedings23

We will make every effort to conclude the24

afternoon session today by a reasonable time. That25
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will probably be about 6:30 today. I will update1

everybody as we get closer to the 6:00 hour and let2

you know what our anticipated ending is.3

At this time, the Board will consider any4

preliminary matters. Preliminary matters are those5

which relate to whether a case will or should be heard6

today, such as requests for postponements,7

continuances, or withdrawals, or whether proper and8

adequate notice has been provided attendant to the9

application.10

If you are not prepared to go forward11

today, or if you believe that the Board should not12

proceed, now is the time to raise such mattes. I will13

take it as an indication of people present today14

having preliminary matters by seeing them approach the15

table and having a seat in front of us. I will have16

staff if they have any preliminary matters for the17

Board's attention at this time.18

MS. BAILEY: Mr. Chairman, members of the19

Board, good afternoon. Mr. Chairman, staff does not20

have any preliminary matters at this time.21

CHAIRPERSON GRIFFIS: Good. Thank you22

very much, and good afternoon to you, Ms. Bailey.23

Also, Mr. Moy is here with the Office of Zoning and24

Mr. Nyarku. Ms. Monroe is representing corporation25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

8

counsel.1

If that is the case there are no2

preliminary matters and none is indicated by people3

coming to address the Board, why don't we call the4

first case in the afternoon?5

MS. BAILEY: Application No. 16985 of6

Bennett Beauty Institute, pursuant to 11 DCMR 3103.2,7

for a variance from the use provisions to establish a8

trade school having 250 students and 24 teachers and9

staff under subsection 330.5, and a variance to allow10

50 children in a child development center under11

subsection 330.5(d), and a variance from the off-12

street parking requirements under section 2102. The13

property is located in the R-4 District at premises14

700 Monroe Street, N.E., Square 3657, Lot 827.15

Please stand to take the oath. Please16

raise your right hand. Do you solemnly swear or17

affirm that the testimony you are about to give in18

this proceeding will be the truth, the whole truth,19

and nothing but the truth? Thank you.20

CHAIRPERSON GRIFFIS: Good afternoon to21

you all. What I'd like to do is just have you22

introduced yourself for the record, and we can start23

on my right with your name and your address. Also,24

when speaking, you're going to have to turn on your25
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mike. You can just touch the base of the mike, and1

that will turn it on. We often get feedback if all2

mikes are on, so that's part of my job, is to3

coordinate all that, too, in turning on and off mikes.4

Let's start with you, sir.5

MR. RAY: My name is Todd Ray, and I'm6

with the architectural firm Studio 27. My address is7

1777 Church Street, Suite 300, Washington, D.C.8

MR. BENNETT: Good afternoon. My name is9

Chet Bennett, CEO, Bennett Beauty and Barber10

Institute, 680 Rhode Island Avenue, N.E., Washington,11

D.C.12

CHAIRPERSON GRIFFIS: Thank you.13

MS. BENNETT: My name is Joyce Bennett,14

the president of Bennett Beauty Institute at 680 Rhode15

Island Avenue, N.E., Washington, D.C.16

MR. HAWKINS: My name is Carroll Hawkins.17

I'm the business advisor to Bennett Beauty Institute.18

My address is 5650 4th Street, N.W., Washington,19

D.C., zip code 20011.20

CHAIRPERSON GRIFFIS: Good. Thank you all21

very much. First, let me just ask a quick question22

that I have that's weighing on my mind, and I think23

the Board's also. You're aware of the recommendation24

that Office of Planning and perhaps others have given25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

10

you in terms of this application, and that is that it1

may be more successful and more appropriate to do a2

map amendment, changing the actual zoning on this3

parcel. Is that correct?4

MR. RAY: That's correct. Why are we5

here?6

CHAIRPERSON GRIFFIS: Yes.7

MR. RAY: To be honest, we had a8

conversation very early on with the Office of9

Planning, and we were looking at two different routes,10

and one route was a three month route, and one route11

was a six month at least route. Given the current12

situation that we had with the current lease and13

various things going on with the academic year for the14

Bennett Beauty Institute, we felt like there was a15

50/50 chance to go either route, and that's come to be16

-- it's been proven that it may be a little more17

difficult to come this route, but we were engaged to18

such a degree, we thought we should proceed.19

CHAIRPERSON GRIFFIS: Okay. Well, and20

certainly there's not stopping you. I mean, we can't21

stop you. I would just advise you that the use22

variance is the hardest variance to get, and as23

sympathetic as this Board may be on a lot of24

applications or tied directly to the case, it has to25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

11

be proven. I think there has been some strong1

difficulties that have arisen, but we're here, and2

this is what I propose we do.3

The Board is going to sit back and let you4

present your case, and then we'll go through all of5

the attendant reports. I would anticipate that we6

would set this for a decision making. We may have7

additional information that we would want submitted8

into the record, but with that, let me turn it over to9

you. I will try to only interrupt you to give10

direction of where perhaps you could go expeditiously11

in the presentation.12

How long do you anticipate you need to13

present your case?14

MR. RAY: I'll be as brief as possible,15

probably 20 minutes at the most.16

CHAIRPERSON GRIFFIS: Okay.17

MR. RAY: First, we're assuming that18

everyone has read the package, they've received the19

package, and so I'll try not to dwell on information20

that's already included and assumed known. I would21

like to direct your attention the aerials view.22

Actually, probably the best is the attachment to the23

Office of Planning letter.24

CHAIRPERSON GRIFFIS: Good.25
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MR. RAY: As an aspect of, well, primarily1

we'll deal with the use variance for the vocational2

training school. What I'd like to illustrate is that3

we feel like we have an exceptional property here in4

many senses of the word, but what I'd like to5

illustrate is how it's interwoven with a whole realm6

of different zoning classifications, currently with7

the R-5A which is off to the left, which includes8

primarily institutional in our immediate area, the9

bottom south is R-4, which is primarily a vacant lot.10

It's a large park area for the community. To the11

right, the east, is CM-1, which is a Metro line, and12

to the immediate north is a C-1, commercial.13

So, you can see that the property that14

we're proposing the trade school is actually located15

across the street, which we feel is a fairly major16

street for the neighborhood, Monroe Street. You can17

see that it's immediately adjacent to a C-1 and a CM-18

1. It seems to be nested in zoning that is really19

complimentary to the use that we're trying to achieve.20

Issues of hardship. I was thinking that I21

would respond directly to the letter in the Office of22

Planning. We were really interested in what is undue23

hardship. Actually, let me back up for a moment. The24

Bennett Institute has been in this community for six25
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years, seven years now I think it is, and they've been1

a vital part of this neighborhood. They've provided a2

lot of opportunities to individuals who live in this3

neighborhood as well as neighborhoods in the4

surroundings that they wouldn't have had otherwise.5

They've provided a lot of low cost higher educational6

opportunities that have provided individuals with7

careers that they've set off on their own, and many of8

them are very successful at this point.9

We think that that is actually witnessed10

in the number of letters of support that we've11

received. I think it's 15 to date that support this,12

including from the councilperson as well as the13

various churches and social organizations. We would14

like for you to think about that.15

We've also gone to Catholic University as16

an integral part to this complete neighborhood, and we17

wanted their input because we knew that they would18

have something to say about this particular parcel.19

They came to us with three concerns, and we've met20

those three concerns, and I can let you know those21

concerns if you'd like.22

CHAIRPERSON GRIFFIS: Yes, you can23

identify those. Is the letter from Catholic24

University in the record?25
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MR. RAY: Actually, they didn't send a1

letter either way.2

CHAIRPERSON GRIFFIS: Okay.3

MR. RAY: So, we invited them to, and we4

actually requested them, and they said that they would5

just take neither a stand nor an opposition.6

CHAIRPERSON GRIFFIS: Okay. Just tick off7

the issues that they had.8

MR. RAY: The three things were parking,9

identification of students to separate them distinctly10

from Catholic students, and the third is concerns of11

traffic at various intersections in the immediate12

area.13

CHAIRPERSON GRIFFIS: How do you identify14

students and differentiate that from Catholic15

students?16

MR. RAY: Well, actually, that's very17

interesting because Bennett Career Institute actually18

has uniforms.19

CHAIRPERSON GRIFFIS: Is that right?20

MR. RAY: Yes, and so all students who21

come to Bennett Career Institute wear uniforms, and22

that's part of their policy.23

CHAIRPERSON GRIFFIS: Okay.24

MR. RAY: And so they are distinctly25
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different so that they can be identified so.1

CHAIRPERSON GRIFFIS: Did you ask the2

University how they were providing the identification3

of their students?4

MR. RAY: No, I didn't.5

CHAIRPERSON GRIFFIS: Why would they care6

about that? This is what I'm not supposed to do is7

interrupt you.8

MR. RAY: Right. The issue was in case9

there were any parties or any sort of disruption.10

CHAIRPERSON GRIFFIS: Got you. They're11

worried about complaints in the community being blamed12

on Catholic students?13

MR. RAY: Exactly.14

CHAIRPERSON GRIFFIS: Okay.15

MR. RAY: And so their issue is number16

one, parking. We actually are planning for a shuttle17

service, which is also noted in the parking variance18

that we're requesting. There's a commuter lot that's19

a couple of blocks away from this particular property20

that has granted us 200 to 300 parking spaces, which21

is more than enough than we will need, and there's a22

shuttle service that's going to be set up between the23

two spaces.24

We're also 800 feet from the Catholic25
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University red line, and so we feel like the parking1

is less of an issue.2

Number two, the identification of3

students. As I said, they all wear uniforms.4

Number three, traffic at intersections.5

The students, what we have proposed is that the6

Bennett Career Institute will offer work study7

programs where they will help direct traffic, or be8

crossing guards, basically, at the busy intersections9

that are immediately adjacent to the property and in10

the direct line from the red line station.11

MR. HAWKINS: As well as security.12

MR. RAY: As well as security at all13

times. When a student is there, we'll have on site14

security.15

The issue of undue hardship to the owner.16

This has been a very interesting thing for us to take17

on, realizing that this is going to be our hardest18

burden of proof. what we've been analyzing, actually,19

is looking at the immediate neighborhood, which is the20

R-4, and how an R-4 building could be or may be used21

on this particular property. It's proven that it's22

very difficult because the original property was about23

five to six individual sites, which you can24

anticipate, just based upon the site size. They're25
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originally single family dwellings that were torn down1

around the 1950's, from what we can ascertain from2

historical documents that we have.3

Then what was introduced was an4

institutional building, and it's basically like a5

monastery. Dormitories on the upper two levels,6

classrooms on the second level, and classrooms of the7

basement level as well as with a cafeteria. On the8

second floor also is a large chapel space. So, the9

existing building, the program in the existing10

building is actually academically based. It's not11

really a dormitory space necessarily as much as it is12

a classroom space, which we realize is permitted with13

the R-4.14

Secondly, under special exception,15

starting about 1973, we think, between '73 and '79,16

was the Washington, D.C. Social Services building.17

So, for about 28 years, it's been used under special18

exception. The reason I bring up these examples is19

that you can see since the 1950's, rarely has it been20

used in I'd say the exact interpretation of the R-421

zoning, which is, although it is permittable to have a22

dormitory, it's sort of a stretch for a dormitory23

including all of the classroom spaces and all of the24

functions that were in there. Then also in the25
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special exceptions, you can see a transition that's1

beginning to take place within that.2

Then when you look at the overall3

Comprehensive Plan that the Office of Planning has put4

together, illustrating that maybe it should be a C-1.5

That's ultimately I think what may need to occur.6

The situation that we find ourselves in7

currently is that the six month burden to get to the8

zoning. It's not something that we would not9

undertake, and we would gladly undertake under some10

sort of special exception if we can get it, but we11

need the special exception to maintain our current12

-- there are situations regarding the existing lease,13

the current situation regarding the existing academic14

schedule that we're trying to maintain and the15

security of the school itself, the stability of the16

school and its perception with the student body.17

Various hardships that we can look at.18

The existing building fills quite a substantial amount19

of the existing lot. So, if we took that and20

converted it to one of the potential uses, for21

example, another dormitory, that would need to be22

affiliated with an adjacent institution, which they23

have stated, Catholic University, are not interested24

in this building as a dormitory space.25
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Other potential uses are not necessarily1

revenue generating. Apartments would not generate the2

revenue that it would take to sustain and make this3

economically feasible as a building and a site. So,4

we feel like the existing building on the existing5

site are the limitations in the sense that it cannot6

be used for something that is really comparable with7

the R-4 use.8

CHAIRPERSON GRIFFIS: What do you base9

that statement on, that apartments wouldn't be10

economically feasible?11

MR. RAY: We have an assessment, and12

basically they've gone back and listed an array of13

highest and best uses for this particular property,14

and they have said that it's not going to be feasible.15

CHAIRPERSON GRIFFIS: And who is they?16

MR. HAWKINS: Janie and Associates.17

MR. RAY: Janie and Associates.18

CHAIRPERSON GRIFFIS: Is that in the19

record?20

MR. RAY: Appraisal. No, that's not in21

the record, but I'll gladly place it in the record.22

How many copies did you make? We've got enough23

copies.24

CHAIRPERSON GRIFFIS: When you get them,25
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we can submit that in.1

MR. RAY: Okay. So, that's to say that2

we're just illustrating the transition that this piece3

of property is taking.4

Our understanding, and correct me if I'm5

wrong, of the body that we're speaking with, the Board6

of Zoning Adjustment, is really tweaking zoning7

conditions if there's a special condition that comes8

into play, or there's a special situation that you can9

take into mind. I feel like that is something that10

sometimes happens on the transition or the way to11

actually a rezoning, and that's what we feel like that12

we're actually asking for at the moment, is that we13

see that in the future, and in the immediate future if14

you would like us to pursue that, we will transition15

to a C-1. We feel like that this building type is16

actually inextricably linked to that sort of17

transition.18

It's an academically based program, but it19

also provides commercial services. So, it's in that20

intermediate space that's allowed with the R-4,21

allowed with the R-5, but also with the immediately22

adjacent C-1 and CM-1 properties.23

CHAIRPERSON GRIFFIS: Let me clarify that24

because I don't think you're correct.25
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MR. RAY: Okay.1

CHAIRPERSON GRIFFIS: And the issue, when2

we take up variances and special exceptions, they are3

specific and particular to a single piece of property.4

MR. RAY: Okay.5

CHAIRPERSON GRIFFIS: In fact, it is in6

our regulations, we do not set precedent, meaning each7

case needs to be viewed on its own merits, and it is8

up and down on its own merits.9

MR. RAY: Okay.10

CHAIRPERSON GRIFFIS: So, to make the11

connection that if we grant a variance of some sort12

that that actually supports a zone change or a map13

amendment, is I think people would say it stronger14

than I do, but very incorrect.15

MR. RAY: It's an incorrect assumption?16

CHAIRPERSON GRIFFIS: Yes, and the issue17

comes, the only circumstance where I could see that is18

if we had 15 variance requests in the same general19

geographic area. That may move the Zoning Commission,20

and we have a Zoning Commission that sits on this21

Board, and they rotate through. That may move a22

Zoning Commissioner to say, you know, perhaps that23

whole area ought to be looked at for remapping.24

So, this is not a first step to a map25
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amendment or a text amendment or anything of that1

nature.2

MR. RAY: Right.3

CHAIRPERSON GRIFFIS: In fact, our4

variances run with the land. So, once we do it, it's5

done, which is I think, which is interesting that you6

bring it up because my concern will be when we go into7

deliberation on that is that the legal basis for us to8

be able to make the use variance may point us to the9

fact that this would be spot zoning, which is10

something that we are not allowed to do. We are not11

allowed in our procedure and our decision to12

effectively change the zoning of an area.13

So, take that under advisement.14

MR. RAY: Okay, thank you. And I didn't15

mean that it was a direct correlation. I meant that16

the spirit of it would possibly lead to that sort of17

analysis.18

CHAIRPERSON GRIFFIS: Good.19

MR. RAY: That was my intent. One issue20

that the Office of Planning, the grant of the variance21

would impair the intent of the zoning regulations22

because they're really questioning the purpose and the23

integrity of the current zoning plan. We feel like24

this is actually in keeping with that spirit, and of25
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the intent of the plan. We feel like we're consistent1

with the plan, but it's a plan that's in transition,2

and that's what we understand.3

So, we do not feel like it will compromise4

the existing zoning regulations in any way if you5

granted this request for special use.6

Would you like me to talk to each7

individual variance and each individual special use8

exception? I think that's required.9

CHAIRPERSON GRIFFIS: No, I think that the10

hurdle is use, and as I say, it's the highest test,11

and a very difficult one to make. Quite frankly, if12

you can establish uniqueness and your hardship, the13

others fall into play. More importantly in this14

specific application, I view those as essentially15

accessories, especially the child development or child16

care center.17

MR. RAY: Right.18

CHAIRPERSON GRIFFIS: The parking seems to19

be fairly straightforward in its issuance here, but to20

me, it all revolves around the use variance. I mean,21

if you guys can't go in there with our approval, then22

what do you need all the other stuff for?23

MR. RAY: Right.24

CHAIRPERSON GRIFFIS: In that sense, I25
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think you've done adequately what you need to in terms1

of presentation of the material.2

MR. RAY: All right.3

CHAIRPERSON GRIFFIS: Okay. Let me ask4

one question and then I'll let you continue.5

MR. RAY: Okay.6

CHAIRPERSON GRIFFIS: The current owner of7

the property is the Bennett Institute, is that8

correct?9

MR. RAY: It's supposed to settle on10

Friday, provided this proceeding goes correctly.11

CHAIRPERSON GRIFFIS: Who owns it now?12

MR. RAY: George Bacilico.13

CHAIRPERSON GRIFFIS: Okay, anything else?14

MR. RAY: Only that we've made all efforts15

within the community to make sure that everyone is16

informed of what our intention is and to see and get a17

measure of support, and it's all been overwhelmingly18

positive.19

CHAIRPERSON GRIFFIS: Good, and yes, this20

would make it even more difficult if we had a hearing21

all full of people waiting to testify against it.22

MR. RAY: Then there is no opposition in23

the room that we're aware of.24

CHAIRPERSON GRIFFIS: Right, but the issue25
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also for clarification is we waste substance, not1

numbers, and I think, talking to the Board briefly2

about this but others, everyone is in agreement that3

this is an excellent benefit and there is no cause for4

us to believe otherwise. That, again, though, doesn't5

go directly to the test that we need to be proven, but6

it's certainly appreciated, and it's certainly7

important for us to understand the base. I mean, this8

is a use variance, the base understanding of what the9

use is and how it would not impact the surrounding10

areas. So, that is good.11

Okay, anything else? Yes.12

MR. BENNETT: I just wanted to briefly13

state that during my research in reference to the14

building zoning, a lot of people had gave me the15

advice that the Commission is not really, they are16

more interested in the land situation and not the17

personal or financial situation. I just wanted to18

share with you that being in business, it will be19

seven years, we have looked, and we have a list here20

of over ten pieces of property that we had tried to21

purchase over the seven years in the District of22

Columbia. Due to one reason or the other, which time23

will not allow, but I can go down the line in24

reference to having a contract and then all of a25
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sudden, things happened, as well as the District going1

before different hearings for pieces of property for2

us to continue to go along with the vision that we3

have. The next thing you know, the property is town4

down, and now it's an empty lot, and things of that5

nature.6

What I wanted the Board to take into7

consideration is the fact that not only have seven8

years that we have been looking for a larger space, we9

have been leasing in the shopping center where in10

September when our lease was up, we was under the11

interpretation, we were under the impression that12

because everything around us was an educational13

institution, and we're right connected to the Pizza14

Hut and things of that nature, that it would not be a15

problem.16

We could have took the route to go17

straight to the Zoning Commission, but after listening18

to different officials, they said that it would be19

easier for us, even though it would be something20

difficult to prove, but it would be easier for us to21

go to this Board because it was a shorter time.22

Because we did not renew our lease, the owner of the23

building, who has been working diligently with us,24

have already signed our space to the Kennedy25
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Institute.1

So, what the situation remains is that we2

have been in the business for seven years, which we3

have produced -- you can look at the letters of4

support. I don't need to go into that, but the5

problem is that now we're facing the situation where6

we finally found the situation where we finally7

someone who says I believe in your vision. I believe8

in the things that you're trying to do. I believe in9

the culinary arts. I believe in the school for the10

hearing impaired, things of that nature that we would11

like to add to our programs.12

Now we have a situation where they're13

saying well, first you have to get zoning approved.14

You have to understand. I'm a licensed cosmetologist,15

as well as I have other degrees, but I don't know16

anything about the zoning, and that's why we're here.17

It's just unfortunate that, you know, by going by the18

book, by, you know, producing so many graduates, by19

doing all the things that we're supposed to do, and a20

lot of it is not reflected because we didn't think21

that it was necessary.22

We help hundreds of welfare women complete23

make-overs before they go out into the workforce for a24

job, for free. So, my comment basically is the fact25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

28

that we're in a situation now, and we're not asking1

for you to feel sorry for us, but we're in a situation2

now where we have to get out. We have to get out of3

the current situation. I can go down the list of all4

the places that we have tried to obtain and one reason5

or another, we didn't get it.6

Now we're in the situation where they said7

well, you have to go before the Zoning Commission to8

see if they will allow you, and we said, we discussed9

it. We said hey, we have no problem going with the10

Office of Planning and applying for a CM-1, but right11

now, we have to make a crucial decision. Should we12

close the institute and all the things that we have13

done, or should we see if the Board can give us some14

type of four month, six month something to allow us to15

get in, get construction together, and move into the16

facility and then do the other things that we need to17

do.18

My final comment is that the building,19

someone may say well, there's plenty of buildings out20

here. Well, if there are someone needs to show me.21

That building has been so ideal and perfect for us, I22

believe that it was ordained for us to have that23

building, whether this committee approves it or not.24

That facility has everything, from the students25
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walking right across the street from the Metro to we1

can have a cafeteria there, a day care where they can2

drop the children off, go right upstairs for training.3

We can be able to help people on a larger basis,4

opposed to us being in a 5,000 square foot spot where5

we in now.6

We are fortunate that we were able to get7

financing for a building that costs so much, and we8

were fortunate that so many people from the councilman9

on down, and the ANC people came with us, and say yes,10

this is what we want to happen. Then we find11

ourselves here today.12

So, I just wanted to share that with you.13

Everyone said that it wasn't your business and you14

really wasn't concerned, and you were more concerned15

with the land and not -- but what we could have done16

is brought 100 and some students in uniform and set17

here and looked at you all pitiful and said please,18

please give us a home, but we felt that that was19

unnecessary.20

What we wanted to do was to share with you21

what the situation was from Todd, our architect, to22

the things that we have been through. We really want23

you to take that under consideration.24

CHAIRPERSON GRIFFIS: Good. Thank you25
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very much, and believe me, we do. We take it under1

great consideration.2

Let me just tell you a little bit about3

us. First of all, we all have other jobs also, and we4

come, and this is our appointees, and this is what we5

do, you know, with 30 hours of our week, as we put in6

40 and 50 hours in our job. We do know zoning,7

though, and the difficulty for us, even if we are, and8

I know we are sympathetic of wanting this to happen,9

even if there's a majority of us, every single one of10

us wants this to happen, there's a point at which our11

attorneys will tell us, you cannot do it.12

My point, going directly, is we have the13

regulations. That's what we're here to do, to tick14

off the regulations. Now, it's not just a computer15

input and you're either in or you're out. Clearly we16

have a human factor, but that human factor still has17

to address each of the issues, and the most difficult18

one is the use variance, and that does go to the19

hardship.20

I think there's a uniqueness here of the21

property, and the other piece of that hardship is that22

hardship has to arise out of the uniqueness of the23

land. You lend yourself to a unique situation in24

trying to find a new home. It's a unique situation25
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that your lease has expired, and you need to keep1

going. You're an academic on a yearly system. That2

doesn't go to the specific uniqueness of this3

property.4

So, if you understand what I'm saying is5

believe me, we hear you and we're very sympathetic. I6

would want to do everything we can to move this7

forward. I can tell you right now, I may not be able8

to, even if my opinion moves me in that direction.9

As I say, it's always good to be informed10

of the total environment of which this is coming in,11

and that is your background, and the history and the12

support that you have with it. Yes?13

MR. RAY: Going to the uniqueness of the14

land as I was reading this and trying to actually15

prepare this presentation, it really dealt, I felt16

like in a lot of ways, with the size of the property17

and how small the property was.18

CHAIRPERSON GRIFFIS: That's true. The19

uniqueness is easily identified for an area variance.20

So, if it was a unique size and you clearly couldn't21

put it -- the difference with the use variance is it22

goes directly to, and Office of Planning I think did23

an excellent job in articulating it, is could this be24

reasonably used for something else that is matter of25
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right. That's what you're fighting against. I mean,1

that's the very strong current that's coming against2

you.3

MR. RAY: and as relating to the Bennett4

Career Institute, the uses that are a matter of right5

are actually not in keeping with the vision of that6

business who is about to purchase the property, and7

it's also not economically viable or sustainable8

within that particular parcel of property as we've9

discovered. Does that bear weight?10

CHAIRPERSON GRIFFIS: What isn't11

economically viable?12

MR. RAY: Any of the other options within13

the R-4 that were listed within the Office of Planning14

letter.15

CHAIRPERSON GRIFFIS: You mean the other16

properties that you were looking at?17

MR. RAY: No, I'm sorry. I'll read it.18

The building was previously used -- I'm reading from19

page four in the BZA application case, the one that20

we're working on, from the Office of Planning.21

CHAIRPERSON GRIFFIS: Okay.22

MR. RAY: The building was previously used23

as a dormitory, and it may be easily remodeled to24

serve as an apartment, a private club, lodge, rooming25
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or boarding house, child development center, or other1

complementary use to the zoning regulations.2

That, we feel, is actually not necessarily3

the case, and actually false.4

CHAIRPERSON GRIFFIS: How so?5

MR. RAY: Number one, it's not easily6

remodeled. There is a significant expense in the7

remodeling to convert it into any one of these8

particular uses. Also, we've not found one of these9

uses that would actually make this an economically10

feasible property because of the way that the property11

has evolved. Because of the way it previously we12

subdivided, now it's been collected into one large13

property, and a building encompasses most of that14

property. So, we feel like that was a hardship15

because the building actually is big and the land is16

as big as it is relative to all the other properties17

within the R-4.18

CHAIRPERSON GRIFFIS: Okay. That's an19

interesting point. What I'm hearing is two points.20

One, the physical conversation of the existing21

structure does not accommodate easily to a matter of22

right use or a special exception use or provision, and23

you're indicating -- I'm not sure I understand your24

point of the combination of lots.25
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MR. RAY: It was sort of the reverse logic1

because the hardship is actually typically granted, or2

I've seen it often applied for when the lot begins to3

be small and the setbacks begin to limit building4

area. I think it's interesting that in this case,5

it's actually just the reverse because the property6

has been made so large and the building is so large7

relative to the surrounding sites, that it's created a8

different sort of hardship. It's so large, it can't9

be converted easily to the R-4.10

CHAIRPERSON GRIFFIS: So, based on its11

size of the lot and also size of structure, that it12

actually has made itself incompatible with R-4 uses?13

MR. RAY: Exactly.14

CHAIRPERSON GRIFFIS: Well said.15

MR. RAY: Thank you.16

CHAIRPERSON GRIFFIS: Okay. Anything17

else? Any questions from the Board?18

Anything else at this point?19

MR. RAY: No.20

CHAIRPERSON GRIFFIS: Okay. I think it21

may be informative to go to the Office of Planning.22

They can address a lot of the memo that we've just23

been talking about. We will go to the other reports24

and then anybody else that's going to give testimony.25
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Then I will go back to you. You can give us1

conclusion remarks.2

So, let us welcome our esteemed Office of3

Planning participants this afternoon.4

MS. THOMAS: Good afternoon, Mr. Chairman,5

members of the Board. I'm Karen Thomas presenting6

OP's recommendation on the Applicant's request for a7

use variance to establish a trade school variance8

relief to allow an increase in the number of students9

for the establishment of its chid development center,10

and variance relief from the parking requirements for11

these uses on the site.12

The subject site at 700 Monroe Street,13

N.E. is proposed as a technical vocational school14

known as the Bennett Career Institute. The owners15

will also provide a child development center for16

students and staff, and the proposed number of17

students for BCI is 180 with 25 faculty and staff, and18

will operate between the hours of 8:30 and 6:00 p.m.19

The Applicant requires a use variance for20

the site since a trade school is not permitted in the21

R-4 zone. OP determined that the Applicant's request22

for a child development center should be examined as a23

special exception because a child development center24

is permitted as a matter of right under Section 330.525
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for 16 individuals.1

The Applicant is requesting 562

individuals, which includes 50 children and six staff.3

In addition, the site can only provide 12 parking4

spaces, and therefore requires variance relief from5

the parking requirements.6

Upon examination of the test for the use7

variance, OP could now conclude that a property cannot8

be reasonably used for any purpose for which it was9

zoned due to some physical or extraordinary condition10

related to the property itself. Since we do not11

believe that the property had unique physical12

characteristics, it is a regularly shaped lot, large13

in dimension, than what is prescribed for the R-414

zone.15

The building was previously used as a16

dormitory as a matter of right and a Social Service17

Center by special exception, without any major18

remodeling of the building. In addition, there is no19

unique condition of the property which would prevent20

the Applicant from using the property as zoned. The21

building can be remodeled to suit any number of uses22

for which it was zoned and contemplated in23

regulations. The Applicant's claim of financial24

hardship is not attributable to an extraordinary25
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condition of the property and is not a relief from the1

provision of the regs.2

Therefore, we believe that a grant of the3

variance will impair the intent of the regs to the4

extent that it would permit a use inconsistent with5

the general land use map for the square. The abutting6

zones include the C-1 and CM-1 zones which would allow7

a trade school and a child development center as a8

matter of right. Pursuant to section 501, the land9

use as shown on the general land use map indicates the10

property should be classified as commercial land use11

and production and technical employment, which is12

consistent with the C-1 zone.13

OP would support the Applicant's request to re-zone14

the property before the Zoning Commission.15

With respect to the special exception for16

the child development center, OP believes that the17

application meets the provisions of Section 205 in18

that the Applicant intends to meet the code and19

licensing requirements described by the Department of20

Health and Human Services after the zoning process is21

completed, and this is a DHS requirements.22

The size as well, landscape, fence and23

screen from the adjacent properties and the hours of24

operations will coincide with the operating hours of25
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the institute and other institutions in the immediate1

vicinity.2

OP's discussion with DDOT indicated no3

objections to the proposal if Applicant encourages4

Metro use and other means of transportation. The5

Applicant has indicated that there will be a shuttle6

service provided to and from the Rhode Island Shopping7

Center parking lot. Therefore, OP has no objection to8

granting the variance from the parking requirements.9

To support both the institute and the10

child development center, 36 spaces will be needed11

according to Section 2101. The site accommodates 1212

spaces, and the lack of space and configuration of the13

building on the site makes it difficult to find an14

additional 24 spaces, and there is no underground15

parking available.16

The Applicant informed us that a majority17

of attendees live in the District and do not own18

vehicles. We believe that granting the variance will19

not impair the intent of the regs in this instance,20

and on map as it is currently zoned, or, if a21

consistency action was adopted and the site was re-22

zoned to C-1 or CM-1.23

In conclusion, we recommend denial of the24

use variance for the site because we believe there is25
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no undue hardship induced by the physical nature of1

the property that may be claimed by the Applicant.2

The property can and has been used for that which it3

was zoned in the past, and we would encourage and4

support the Applicant's attempt to rezone the property5

before the Zoning Commission.6

We recommend approval of the child7

development center since there will be no adverse8

effect on neighboring property, it is a permitted9

special exception use in the R-4 zone, and a matter of10

right in a proposed C-1 or CM-1 zone. We would11

recommend approval for no more than 56 individuals at12

the child center.13

Similarly, we would recommend approval of14

the variance relief from the parking requirements of15

Section 2101 since the location is well served by16

Metro and Metrobus, and the majority of attendees use17

public transportation.18

Thank you.19

CHAIRPERSON GRIFFIS: Thank you very much.20

Quick question to the Applicant. Am I correct that21

the child development center is for the students'22

children? Are any other children going to be part of23

that?24

MR. RAY: If I'm not mistaken, it will25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

40

also be open to the neighborhood.1

CHAIRPERSON GRIFFIS: Oh, it is open to2

the neighborhood?Bennett Career Institute3

MR. RAY: Yes.4

CHAIRPERSON GRIFFIS: Were you aware of5

that, Office of Planning?6

MS. THOMAS: Yes.7

CHAIRPERSON GRIFFIS: Okay.8

MR. ZAIDAIN: I have two questions really9

quick. I don't have my regulations in front of me,10

but did the special exception for the child11

development center, is there a population cap on that?12

MS. THOMAS: For the child development13

center?14

MR. ZAIDAIN: Under the special exception,15

you say that they can have up to 16 as a matter of16

right, but then once they get into the special17

exception, is there --18

MS. THOMAS: Yes, it's --19

MR. ZAIDAIN: Maximum number?20

CHAIRPERSON GRIFFIS: No, there's no cap21

in the special exception.22

MR. ZAIDAIN: Okay, that's what I mean.23

MS. THOMAS: Well -- no, no cap.24

MR. ZAIDAIN: Okay. What's on the other25
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side -- then look into your land use, what's on the1

other side of the CM-1? Do you know?2

MS. THOMAS: I don't know.3

MR. RAY: Included in our original4

application is a larger aerial view that has zoning on5

it as well.6

MR. ZAIDAIN: No, I'm not, I mean, in7

terms of the land use.8

MS. THOMAS: Not off the top of my head.9

MR. ZAIDAIN: Okay.10

MS. THOMAS: But I could say that the a11

large part of that continues as it is under the12

Comprehensive Plan. It's the production technical13

employment.14

MR. ZAIDAIN: Here?15

MS. THOMAS: Yes, way back, and it goes --16

yes.17

CHAIRPERSON GRIFFIS: You mean across the18

Metro tracks?19

MR. ZAIDAIN: On this side of the Metro20

tracks.21

MS. THOMAS: Yes.22

MR. ZAIDAIN: So, this is going from high23

density residential to more commercial employment24

area?25
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MS. THOMAS: Yes, of production and1

technical employment, yes, and up the tracks.2

MR. ZAIDAIN: Okay.3

CHAIRPERSON GRIFFIS: Mr. Zaidain, you're4

exploring the compatibility of the use with the zone5

that's adjacent across the Metro tracks?6

MR. ZAIDAIN: No, well, I mean, the land7

use map stops here, and I was just wondering what on8

the other side was because it seems like this is an9

area that's transitioning from high density10

residential to commercial. I just wanted to make sure11

I was clear.12

CHAIRPERSON GRIFFIS: I see, whether it13

was continuing commercial or even industrial?14

MR. ZAIDAIN: Right.15

CHAIRPERSON GRIFFIS: I see. Okay. I16

think we can assume not.17

MR. ZAIDAIN: No, actually it is.18

MS. THOMAS: Could you repeat that?19

MR. ZAIDAIN: Well, my point was the land20

--21

CHAIRPERSON GRIFFIS: As you travel east22

away from the property, how does the zone change?23

MR. ZAIDAIN: Well, the zoning with the24

land use map. I think the land use map is more25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

43

important. In terms of the land use map.1

MS. THOMAS: In terms of the land use map,2

it continues as production technical employment for a3

wide area over to the east end then it goes back up4

along the tracks like that.5

MR. ZAIDAIN: Towards I guess North6

Capitol, is that right?7

MS. THOMAS: Yes.8

MR. ZAIDAIN: Or North Capitol is there.9

MS. THOMAS: Towards east, yes.10

CHAIRPERSON GRIFFIS: Okay. Any other11

Board questions of the Office of Planning?12

Well, having heard the statement by the13

Applicant today and outlining some of their hardship,14

first of all the fact that they had contacted CUA,15

which makes some common sense as use as a dorm, and16

Catholic University's non-interest in doing that.17

Also looking at what will be submitted, the economic18

feasibility report of what it would cost to convert19

that to apartments, be it rental or condo, I suppose20

is what they looked at, and also on the statement that21

they indicated the size in the acquisition of all of22

the parcels in the building and the large dimensions23

of the existing structure and the lot itself, which24

has moved itself away from compatible uses as outlined25
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in the R-4, is there any change in your report1

presented to the Board today? Has there been any2

different thoughts that have come through in terms of3

the establishment of the hardship?4

MS. STEINGASSER: No, sir. Hardship as5

it's written in section 3103 has to be one that falls6

to the owner of the property, not one to the7

prospective user, and that was also kind of a hard8

bridge for us to make. So, in light of the fact that9

--10

CHAIRPERSON GRIFFIS: Let me get that11

understanding because you're looking at the current12

owner of the property and not the Bennett Institute13

then?14

MS. STEINGASSER: Right. It says that it15

results in a peculiar and exceptional practical16

difficulties or undue hardship on the owner of the17

property. It doesn't allow the use variance to be18

perspective to a particular applicant. That was19

another reason we feel that the most appropriate20

course of action is a map amendment, which would fully21

accommodate the Institute's desire to locate and22

expand, and would allow them to operate as a matter of23

right.24

CHAIRPERSON GRIFFIS: It is well said.25
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Are you understanding what she just said?1

MR. RAY: I am, and I'm --2

CHAIRPERSON GRIFFIS: That's critical, and3

it doesn't look to the user necessarily but the owner,4

and that clearly runs with the land. How could the5

owner dispose of this property? How could he use it,6

she use it, whatever it may be. But still, I think7

there's an argument to be said. Hasn't the uniqueness8

of this site place itself out of the viability of9

matter of right R-4 uses?10

MS. STEINGASSER: I think not in light of11

some of the special exception opportunities that are12

available. The application for child development13

center underscores that the property is appropriate14

for other uses.15

CHAIRPERSON GRIFFIS: Okay. Any other16

Board questions? Does the Applicant have any cross17

examination of the Office of Planning?18

MR. HAWKINS: I would like to read this19

excerpt from Chaney and Associates concerning20

financially feasible, maximally productive for the21

Board, if I may.22

CHAIRPERSON GRIFFIS: Okay.23

MR. HAWKINS: The cost of land limits the24

uses that are financially feasible for the site.25
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We're talking about 700 Monroe Street. Any use of the1

subject site which provides a financial return on the2

land in excess of the cost of the land is a use which3

is financially feasible. Land uses in the subject4

neighborhood and submarket are changing from vacant5

underutilized to residential and special purpose.6

Given a subject Metrorail proximity and surrounding7

educational uses, we have concluded that the8

reasonable, probable, and maximal productive use of9

the subject as vacant is a special purpose, such as a10

church or a school.11

Also I'd like to read under the improved,12

financially feasible, maximal productive. The Area is13

characterized special purpose uses, the reasonable,14

probable, physical, possible, and legally permissible15

use, there are no other maximal productive use. The16

most likely buyer would be a purchaser/user and would17

renovate the improvement for ultimate uses including18

special purposes such as a school, a church, or a19

group care facility. This is the professional opinion20

of Chaney and Associates.21

I just wanted to get that on the record,22

that they do feel that that property is no longer23

usable or financially feasible to use as a dormitory.24

CHAIRPERSON GRIFFIS: Okay. Two points25
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that I see, and believe me, I'm eye to eye with what1

you're trying to do, but I need to give you what we2

have to deal with. First of all, the uses that they3

said would be proposed, highest and best, is it your4

understanding that those are matter of right uses for5

this property?6

MR. HAWKINS: No. We would need the7

special exception or a use variance.8

CHAIRPERSON GRIFFIS: I don't think you're9

going to run into a use variance for those that were10

identified. More importantly, though, and I think11

we'll run into trouble. What the basic, the beginning12

statement of what that was said is based on the cost13

of the land, and that gets us into a difficult14

position with this Board because then we're in the15

position of saying, how do you justify then paying16

that much for a use that isn't allowed? Do you17

understand the dynamic?18

MR. HAWKINS: Purchaser user. If you need19

the building for a use --20

CHAIRPERSON GRIFFIS: I understand that,21

but what it gets to and legally whatever the lawyers22

will tell me, but it gets to we have to address the23

argument that it's not a self-created hardship. So,24

you know, we've had cases. I'll give you a little25
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analogy, which I don't like to do, but an applicant1

come in and say look, I paid $10 million for this2

piece of property. I have got to put a gold mining3

facility on it, and that's not allowed in your zoning.4

You got to let me have it.5

Do you understand what I mean? It's not6

our problem that that was paid for. I'm not saying7

that's a direct correlation to what you're doing, but8

again, when we get economic studies, again that's9

where I have to, and this Board has to look to, is --10

maybe we can factor it in. Maybe it is the fact that11

the land cost, the value of that land, has so exceeded12

the R-4 matter of right uses.13

MR. RAY: May I place it in an alternate14

context in a way?15

CHAIRPERSON GRIFFIS: Sure.16

MR. RAY: The current hardship is on the17

owner, the current owner, because he has been trying18

to sell this piece of property for a time period now,19

and the issue it seems may have been this zoning20

issue. So, now we finally found a perspective buyer21

who could possibly make it work provided we get the22

special exception use, or the use variance, I'm sorry.23

So, the current hardship is with the24

owner.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

49

CHAIRPERSON GRIFFIS: How long has he been1

trying to sell?2

MR. RAY: Since the D.C. Health and Human3

Services left the building.4

CHAIRPERSON GRIFFIS: Which was what?5

MR. RAY: Four or five years ago, four6

years ago.7

CHAIRPERSON GRIFFIS: Four or five years.8

Does the Office of Planning have any comment on that?9

Does that facilitate the argument of hardship what10

the owner has, in fact, not been able to find a11

purchaser based on the fact of what matter of right12

use is on this property?13

MS. STEINGASSER: No evidence to document14

that has been provided. This is the first Office of15

Planning has heard of that. I think it still goes to16

whether the hardship is the incorrect zoning or the17

use of the property. The property would still have a18

use under a different zoning district.19

MR. RAY: And the second issue I was going20

to say is that we do believe that the building could21

be used as a child development center, and basically22

with a special exception to a certain size, but that23

would not be the sole use of that property. So,24

basically what we're trying to do is find supplemental25
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uses for that property.1

CHAIRPERSON GRIFFIS: Right, because you2

think it's too big?3

MR. RAY: Because it's too large to be a4

single. You wouldn't have enough area for the5

playground areas as well as the --6

CHAIRPERSON GRIFFIS: Boy, we've got to7

get some balance here. We have these things -- no, we8

don't want to talk about that.9

Okay, yes, I absolutely understand what10

you're putting forth here. I think what we need to do11

is also have the submission of the economic study that12

you've talked about. Also, if you want to just back13

up the statement in terms of the owner, the time of14

the amount of time on the market, the listing.15

Clearly, in order for us to understand16

that information, it would probably be important to17

compare other pieces of property that had been on the18

market and sold, or others that have been on the19

market and not sold so that we might have another20

thing. I have no idea looking at this of what a21

realistic time is for it to be on the market to sell,22

although four to five years seems a bit lengthy.23

Okay, anything else? Any other questions24

of Office of Planning that the Applicant has?25
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MR. RAY: A discussion that we've had, we1

don't know that it's allowable, is -- let me make sure2

that I get this correct. We're not opposed to some3

sort of a conditional use on the building. For4

example, if our intention is to move forward, if that5

is your -- I mean, our intention is to ultimately move6

forward with the C-1 zoning. If you wanted to put a7

time limit on the time in which we had the use8

exception, we would be --9

CHAIRPERSON GRIFFIS: Yes, I kind of10

gleaned that from some of the things you were saying11

to begin with.12

MR. RAY: Okay.13

CHAIRPERSON GRIFFIS: What I'm going to do14

is instruct our corporation counsel to investigate15

whether we are actually allowed --16

MR. RAY: I don't know that that's17

allowed.18

CHAIRPERSON GRIFFIS: A time, and it's19

almost by definition --20

MR. RAY: I'm not sure if the Office of21

Planning would be opposed to that either.22

CHAIRPERSON GRIFFIS: Well, I can almost23

tell you that the lawyers are going to tell me I24

can't.25
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MR. RAY: Okay.1

CHAIRPERSON GRIFFIS: Because once we2

grant a use variance, it doesn't have anything to do3

with the user, which actually Ms. Steingasser has made4

that point well. It goes with the land. So, somehow5

we would have to have a finding for us that somehow6

this land was going to change, thereby making it7

appropriate for us to put a time requirement on the8

use for this piece of property.9

You know, we'll put Ms. Monroe to it while10

we continue on this. There aren't any other questions11

to Office of Planning? Any other Board questions,12

clarifications?13

Why don't we move on? Okay, I guess we14

just ought to bring it up. Can you just restate the15

current owner of this property?16

MR. RAY: George Bacilico. He's listed as17

the neighbor, because he also wants to see one next18

door. So, the list of neighbors that's in the19

original application, he's listed there.20

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I21

was concerned about that because on the application,22

it says the owner of the property is the Bennett23

Career Institute. So, now you're saying it's George24

Bacilico.25
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CHAIRPERSON GRIFFIS: Bacilico.1

VICE CHAIRPERSON RENSHAW: Bacilico?2

MR. RAY: That was not an intentional3

misleading by any stretch.4

VICE CHAIRPERSON RENSHAW: I'm sure that's5

the case, but it should be --6

MR. RAY: Okay, we will make that7

revision.8

VICE CHAIRPERSON RENSHAW: Okay.9

CHAIRPERSON GRIFFIS: And there's a letter10

of authorization in the file, giving you authority to11

present to the Board?12

MR. RAY: From Mr. Bacilico?13

CHAIRPERSON GRIFFIS: Yes.14

MR. RAY: No, but I can get that. I15

didn't realize that was a requirement.16

MR. HAWKINS: Also, if I may add, we were17

supposed to settle awhile ago, and then we were18

informed through our financial institution that we19

must come through this Board first. So, we put off20

settlement with Mr. Bacilico until we came here. So,21

we were supposed to, so we knew that the building was22

ours because we were supposed to settle some time ago,23

but we stopped that because our financial institution24

said that you know, it may be feasible for us to find25
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something.1

CHAIRPERSON GRIFFIS: No, I understand2

that. You don't need to be the owner to represent the3

case as far as what there is on a letter of4

authorization. I can tell you --5

MR. RAY: There's a letter of support,6

actually, from Mr. Bacilico.7

CHAIRPERSON GRIFFIS: That's a totally8

different animal.9

MR. RAY: I know that's very different.10

CHAIRPERSON GRIFFIS: If we hadn't11

distracted our attorney on another matter, she would12

probably be telling me right now that this is not13

properly before us, and we'd had to kick it out. I14

don't want to walk down that road, and I don't think,15

if I can, keep us from doing that, we will. Clearly,16

that needs to be faxed in this afternoon into this17

office, the letter of authorization, and we'll take18

it. If I can glean from all of the great work you've19

been doing and obviously the communication you've been20

having with the current owner and setting a settlement21

date, that this was just an oversight in completing22

the full application, in which case let's move on with23

this.24

We have a letter from the Department of25
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Health in support of the -- I believe that's attendant1

to the child development, which makes some sense.2

They would clearly have, as our regulations lay out,3

licensing and other review of that.4

We do have the ANC 5C. Ms. Renshaw, did5

you have that?6

VICE CHAIRPERSON RENSHAW: Yes.7

CHAIRPERSON GRIFFIS: And they were saying8

that they wanted the record to be left open. Is that9

correct?10

VICE CHAIRPERSON RENSHAW: To keep the11

record open because they are meeting, in fact, to12

consider this application tonight, on March 4. That13

is what their letter of February 25 says, and it's14

signed by James Berry, Jr., the chair.15

MR. RAY: May I speak to that for just one16

moment?17

VICE CHAIRPERSON RENSHAW: And he states18

in his letter that we recommend that the Board forego19

making an immediate decision on the issues in this20

case, and that the Board leave the record open for a21

period of time in order to receive comments from ANC-22

5C.23

CHAIRPERSON GRIFFIS: Yes.24

MR. RAY: I just want to say that we did25
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present to them December 3, and that our last meetings1

were snowed out to receive this letter of support, or2

else we would have that in hand. Also, the assistant3

chairperson would have been here, had he not had a4

funeral. So, just a series of circumstances, but we5

will be attending the meeting this evening.6

CHAIRPERSON GRIFFIS: That's7

understandable, but you don't have any difficulty8

keeping the record open to accept the ANC report, do9

you?10

MR. RAY: No.11

CHAIRPERSON GRIFFIS: Okay. I think12

that's probably appropriate if we're not so moved13

without it to take some action on this. That's all14

the Agency reports that I have identified unless15

otherwise are aware on the Board. Is the Applicant16

aware of any other agency submissions on this17

application?18

MR. RAY: No.19

CHAIRPERSON GRIFFIS: Okay. Then let's go20

to the -- is there anyone here to give testimony21

today, either in support or in opposition to this22

application, 16985, Bennett Career Institute? You can23

come forward at this time if you are here to give24

testimony today. There were no party applications25
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either in support or in opposition on this case. I1

don't see anyone storming the table.2

Not seeing any other testimony given, I3

think we can turn it over to you for closing remarks.4

MR. RAY: I have no closing remarks.5

CHAIRPERSON GRIFFIS: Okay. Comments from6

members? Ms. Monroe, do you have an opinion on the7

time constraint? I scared her off.8

MR. MOY: Mr. Chair, she stepped out for a9

moment. She'll be back with an answer momentarily.10

CHAIRPERSON GRIFFIS: Okay. Well, let's11

run through then. Let me get an indication of whether12

Board members are moved to proceed today, first of13

all. I think it, in fact, is not a strong argument to14

make a bench decision on this as we have identified15

several issues that need to be submitted into the16

record. We will be getting, of course, the economic17

study, the ANC report. Also, some documentation to18

substantiate the statements of the difficulty in sale19

of this property. I think we could keep the record20

open also for brief findings and conclusions, and I21

think that is not something that's going to take a lot22

of time to recreate. There's an awful lot in the23

record already, and I think frankly, expanding a24

little bit on the three, as I see, three pertinent25
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points that go to the hardship.1

With that, I would also encourage2

Applicant to continue talking with the Office of3

Planning, and let me make a statement here while in4

fact I have a few moments before Ms. Monroe gets back,5

and that is, first of all, a lot of what was stated in6

terms of your application in describing this goes to7

support a map amendment, a rezoning of this. Even8

talking about the adjacency of the other zones going9

to the comprehensive plan, and not to mention, I think10

people in this room and outside in the land use11

community would tell you you have -- I don't know,12

what's the analogy here, a shiny penny in your pocket,13

with the Office of Planning indicating that they would14

absolutely support that.15

So, really take and think seriously about16

that, and I think they can help and facilitate that in17

terms of process and timing.18

I would ask if, Mr. Hannaham, if you had19

comments as Zoning Commissioner about the20

appropriateness of this as a use variance or as a map21

amendment if you're so inclined. I'll give you the22

opportunity.23

COMMISSIONER HANNAHAM: Well, thank you,24

Mr. Chairman. I share your views with respect to this25
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project and the values of the community that would1

come from its successful completion and approval. I2

think it's unfortunate, though, that you had bad3

advice, really, with respect to the zoning4

implications here, but that can be corrected. I5

recognize that you have some difficulties, you know,6

in terms of you know, the process, the financing.7

If you can hang in with us, and as the8

Chairman has just suggested, work with the Office of9

Planning, I think you'll find that the Zoning10

Commission are receptive to a proposal to make a11

change in the mapping to make this possible. I12

certainly would be favorably disposed to support that13

when it comes before the Zoning Commission.14

MR. RAY: Thank you.15

COMMISSIONER HANNAHAM: Thank you, Mr.16

Chairman.17

CHAIRPERSON GRIFFIS: Thank you, Mr.18

Hannaham. Okay, and in my list of submissions, we19

also have the owner authorization letter, which we'd20

anticipate very quickly.21

With that then, I think we should set this22

for decision making. We do decision makings the first23

meeting of every month, which gives you an indication24

of our time schedule also, which puts this off to the25
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first week of April.1

MS. BAILEY: Is that what you want to do,2

Mr. Chairman, April 1, or do you want to do it sooner3

than that?4

CHAIRPERSON GRIFFIS: What mornings do we5

have available for a special public meeting? Can you6

turn your mike back on?7

MR. HAWKINS: Mr. Chair, I'm not trying to8

speed up the Board or anything like that, but it's9

kind of crucial time is of the essence. We don't know10

how long we're going to be able to have -- Mr.11

Bacilico is going to hold this property open waiting12

for us to be able to purchase this. So, time is of13

the essence. I just want to mention that.14

CHAIRPERSON GRIFFIS: Right. No, I15

totally understand that. I mean, Board members, if16

you're so amenable, we can set a special public17

meeting as soon as possible on this, giving enough18

time.19

MS. BAILEY: Mr. Chairman, the 11th, the20

18th, and the 25th, those are the meeting dates that21

are upcoming in March. So, if you don't want to do22

April 1, then obviously it would have to be one of23

those dates.24

CHAIRPERSON GRIFFIS: Okay. I think we25
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set it for 9:00 on March 18.1

MS. BAILEY: Would that give the Applicant2

sufficient time to provide the information that was3

asked for today?4

MR. RAY: Yes.5

CHAIRPERSON GRIFFIS: I mean, that's going6

to be, the submission date for that, though, is the7

Thursday before the Tuesday, is that correct, or8

Wednesday? What is it?9

MS. BAILEY: March 18, the submissions10

could be due next Tuesday, the 11th, Mr. Chairman.11

That's next Tuesday, the 11th of March.12

VICE CHAIRPERSON RENSHAW: Mr. Chairman,13

just a note that the ANC will have to be advised to14

get its report in promptly.15

MR. ZAIDAIN: Also, there is some16

additional information regarding that assessment that17

OP said they had not seen. We'll make sure they get a18

copy of that stuff and if they want to supplement19

their report with a revised position if they chose to,20

at least give them the opportunity to do that.21

CHAIRPERSON GRIFFIS: Right. I think that22

would be very important to do, and I would stay in23

close communication with the Office of Planning on24

that.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

62

MR. RAY: We will do that.1

CHAIRPERSON GRIFFIS: As you understand,2

for our own deliberations, if we decide to go against3

the Office of Planning, we will have to strongly argue4

why and what basis and substantiation we have that5

differs from the Office of Planning's view. So, make6

that an awareness of yours in terms of what will7

actually happen on this. I think you're well aware,8

and the Office of Planning has articulated very well9

the difficulty with this, and especially with the10

hardship.11

Okay, that being said, anything else?12

MS. BAILEY: Mr. Chairman, did we13

definitely decide the 11th, because then we could go14

to the 14th, but that's the very, very last day, and15

that's really pressing it close, that we could get16

anything in.17

CHAIRPERSON GRIFFIS: For submissions?18

MS. BAILEY: For submissions.19

MR. RAY: The 11th for submissions?20

CHAIRPERSON GRIFFIS: Yes.21

MR. RAY: Okay, that's fine.22

CHAIRPERSON GRIFFIS: And Ms. Bailey's23

giving you a couple extra days, though, that you24

should not use. So, get it in on the 11th, knowing25
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full well if you put it in on the 14th, it will be1

useless.2

MR. RAY: Will supplemental information3

also, besides what you've requested, be permitted?4

CHAIRPERSON GRIFFIS: It depends what it5

is.6

MR. RAY: Reinforcement of our argument.7

CHAIRPERSON GRIFFIS: Oh, no, and I gave8

you that opportunity.9

MR. RAY: Okay.10

CHAIRPERSON GRIFFIS: If you want to do --11

I don't need a full findings of the facts and12

conclusions, but if you want to make a restatement of13

some of the facts and then some of the case14

presentation going to the test, which is the15

conclusions that we would supposedly come to, that16

would be appropriate and I think advantageous.17

MR. RAY: Okay.18

CHAIRPERSON GRIFFIS: Okay, anything else?19

Any questions? Are you absolutely clear on what is20

to be submitted and when it is to be submitted to the21

Office of Zoning?22

MR. RAY: Yes.23

CHAIRPERSON GRIFFIS: Are you sure?24

MR. RAY: Yes.25
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CHAIRPERSON GRIFFIS: Good. If not,1

obviously the Office of Zoning staff can answer any2

questions. It's all on the record at this point. We3

absolutely appreciate you being here this afternoon,4

and I wish you absolutely the best of luck with this.5

That being said, let's take five minutes6

and let this group move and set up for the next case7

of the afternoon, which is in fact the last case of8

the afternoon.9

(Whereupon, the foregoing matter10

went off the record at 2:59 p.m.11

and went back on the record at12

3:14 p.m.)13

MS. BAILEY: This is an appeal, Mr.14

Chairman, and did you want to make a statement prior15

to me calling this case? Our procedures for appeal16

are a little different than that of the normal.17

CHAIRPERSON GRIFFIS: Oh, I appreciate18

that. Here I thought I had something monumental to19

say to everybody while I have your attention, but not20

being prepared for something of that magnitude,21

actually, let's get into it and then we can -- I'll22

run through the procedure and we'll get some timing23

and we'll see how people are anticipating the use of24

their time, and we'll proceed from there.25
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MS. BAILEY: Sure. This is Appeal No.1

16982 of Brendan Herron, Jr., and Advisory2

Neighborhood Commission 3F, pursuant to 11 DCMR 31003

and 3101, from the administrative decision of the4

Department of Consumer and Regulatory Affairs in the5

issuance of building permit Nos. B446310, B446316, and6

B446312, issued on June 13, 2002 to Zuckerman7

Brothers, allowing the construction of two single8

family dwellings in an R-1-A District.9

The Appellant alleges that DCRA erred by10

taking into consideration the provisions of the Forest11

Hills Tree and Slope Overlay. The plans violate the12

side yard requirements, and the ANC was not given13

statutory notice of the filing of the permit14

applications. The property is located at 2900 and15

2902 Albemarle Street, N.W., Square 2043, Lots 9, 18,16

and 19.17

Please stand. all those persons wishing to18

testify in this case. Please raise your right hand.19

Do you solemnly swear or affirm the testimony you're20

about to give in this proceeding will be the truth,21

the whole truth, and nothing but the truth? Thank22

you.23

Mr. Chairman, as you know, there are a24

variety of motions associated with this case at this25
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time, prior to the case actually being heard.1

CHAIRPERSON GRIFFIS: Indeed, thank you.2

Let's pick up the first motion I think is pertinent to3

us, and that is the motion for intervenor status.4

MR. EPTING: As I read the rules, the5

property owner is the automatic party.6

MR. BARDIN: I'll disagree.7

CHAIRPERSON GRIFFIS: Actually, why don't8

we have you guys introduce yourselves if you're going9

to volley in so quickly.10

MR. BARDIN: May I introduce the11

Appellants first?12

CHAIRPERSON GRIFFIS: If you would so13

desire, sure.14

MR. BARDIN: I'm David Bardin, ANC15

Commissioner, and I'm accompanied by Commissioner16

Maudlin, ANC 3F-04. We are the two commissioners17

designated by ANC-3F to represent it. Commissioner18

Maudlin is the commissioner in whose single member19

district these properties are located. However, it20

was not in his district last year when these events21

took place. Redistricting, it was put in his22

district. We're hoping to be joined by former23

Commissioner Phil Cogan, who works for one of the24

large federal departments. He knows that you're about25
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to start. This time of year is very difficult for1

him, but he may be here shortly, and if he is, I'll2

ask that he be sworn in, too.3

Also at the table with us is J. Brendan4

Herron, the co-appellant. In addition, behind me is5

the chair of the ANC, Cathy Wiss, W-I-S-S.6

CHAIRPERSON GRIFFIS: And when you say co-7

appellant for Mr. Herron, what does that mean?8

MR. BARDIN: We filed a joint appeal on9

December 19 to this Board, Mr. Chairman. So, we're10

trying to consolidate, give you one set of papers.11

CHAIRPERSON GRIFFIS: Indeed.12

MR. BARDIN: We wanted to consolidate a13

presentation.14

CHAIRPERSON GRIFFIS: I appreciate that.15

Now, in terms of representation and presentation, how16

are you anticipating facilitating all of these folks?17

Are you going to be speaking?18

MR. BARDIN: Well, I'll try to coordinate19

it. We'll have some presentation by other people, but20

I'll coordinate all these folks, yes, sir..21

CHAIRPERSON GRIFFIS: Okay, and that's22

perfectly acceptable presentation. What I want to23

avoid at all costs is that as you're presenting, you24

have two or three people interrupting you on your side25
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to give certain statements. That gets a little bit1

confusing for me. I can't speak for the rest of the2

Board. They're perhaps more --3

MR. BARDIN: We'll abide by that4

certainly.5

CHAIRPERSON GRIFFIS: Okay, good. That6

being said, yes?7

MR. EPTING: Good afternoon. John Epting8

with Shaw Pittman on behalf of the intervenor,9

Zuckerman Brothers. With me Ashley Horn. We have10

filed three motions, and I'm ready to speak to those.11

CHAIRPERSON GRIFFIS: Okay.12

MR. EPTING: And the first one, I think is13

pretty much moot at this point, but I'd like to14

address the three motions.15

CHAIRPERSON GRIFFIS: My first motion is16

for intervenor status. That's the one that you mean17

to be moot?18

MR. EPTING: No.19

CHAIRPERSON GRIFFIS: But we want to take20

official action on it, and I'll take any objections21

from the Board. Clearly, the property owner as the22

intervenor fits the requirements, and if there's no23

objection, I can take it as a consensus, and establish24

the intervenor on this case.25
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MS. GILBERT: We have not introduced1

ourselves.2

CHAIRPERSON GRIFFIS: See, that, I'm just3

zipping on through, aren't I?4

MS. GILBERT: Laura Gisolfi Gilbert with5

the Department of Consumer and Regulatory Affairs,6

Office of General Counsel for Appellee.7

MS. WALLS: Brenda Walls, Assistant8

Corporation Counsel on behalf of the District of9

Columbia.10

CHAIRPERSON GRIFFIS: Good, thank you.11

Very well, and you didn't have any objection to the12

motions of intervenor status?13

MS. GILBERT: No objection.14

CHAIRPERSON GRIFFIS: Good. Let's go then15

to the second motion that I have listed, and that is16

that this proceeding should be clearly devoted to all17

of these motions, and also the merit of the appeal,18

and that we would set a different date for hearing, if19

warranted. Mr. Epting, is that your second motion?20

MR. EPTING: Yes, sir, and I filed that,21

and the District concurred with it early on with the22

hope, and it didn't work out that way.23

CHAIRPERSON GRIFFIS: Right.24

MR. EPTING: That somehow the motions25
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would be dealt with before this hearing date, but when1

that didn't happen, and I understand why it didn't2

happen, we had to go ahead and prepare for the merits3

anyway. So, we're ready.4

I did want you to understand the5

rationale, though, that we did think, because we6

didn't file a frivolous motion to dismiss. That could7

be heard first. We wouldn't have to prepare, the8

District wouldn't have to prepare, and Appellants9

wouldn't have to prepare for the full hearing, but10

given the timing of the way this has happened, we're11

ready.12

So, that's basically moot, like I was13

saying.14

CHAIRPERSON GRIFFIS: Okay. So actually,15

we could take that as a withdrawal of that motion16

before the Board?17

MR. EPTING: That's fine.18

CHAIRPERSON GRIFFIS: Let me say briefly19

that this Board has taken under great consideration20

that type of action in terms of taking up preliminary21

matters separately from the appeal hearing because we22

find that in some cases, that it actually facilitates23

everybody not having to come down here and spend an24

entire afternoon sitting around waiting for that. So,25
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we're still testing the water on how that can actually1

happen. So, it was good for us to be able to look at2

that.3

The third motion I have is the motion to4

dismiss the appeal based on timeliness of it. Let me5

take any Board comments, if there are any initially on6

this. I do not want to get into a large oral argument7

on this, but I will take brief statements of8

clarification to the record on this issue. First, let9

me see if we can't get all that we need to with the10

Board questions and clarifications, if there are any.11

I think what we need to look at, clearly12

is --13

MR. EPTING: Just one clarification.14

CHAIRPERSON GRIFFIS: Sure.15

MR. EPTING: I filed two motions to16

dismiss for timeliness. I just want to be clear which17

one. I filed one for filing out of time to begin18

with, and then I filed for another one because they19

didn't file their required materials within the 14-day20

period.21

CHAIRPERSON GRIFFIS: Right, and what I'm22

bringing up is the first, the larger.23

MR. EPTING: The original motion, okay.24

CHAIRPERSON GRIFFIS: To dismiss, and25
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which, as my notes indicate, would be Exhibit No. 161

in the record, but let us all make sure that we have2

that in front of us and are all looking at the same3

thing. Is that correct? That's where you identified4

this, Exhibit 16?5

MR. EPTING: Yes.6

CHAIRPERSON GRIFFIS: And as laid out in7

Exhibit 16 in the motion before us is the fact that is8

untimely filed, having filed more than six months9

after the permits in question were issued. Are there10

clarification questions from the Board?11

We have some precedent, as the Board is12

well aware, as to the definition of timeliness, and we13

can get into that. There is in fact a case, our case,14

that was cited also. Basically here is to find out15

when there was a final decision where I would just say16

citizen would know that it was then time to appeal.17

So, Board, I would direct your attention18

to looking at the time lines and to establish when you19

would agree that the final decision was made, at which20

point the clock would start on the 60 days, as is21

defined as timeliness to file an appeal. If there22

aren't any clarifications, Mr. Epting, I'll let you23

take a brief moment to address your motion and24

highlight anything that needs clarification, if you25
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are so moved.1

MR. EPTING: I am moved, and actually, I2

do have a fairly detailed statement because I have3

very little on the merits and much more on the4

timeliness. I'd like to take about ten minutes, if I5

could walk through this.6

CHAIRPERSON GRIFFIS: Okay.7

MR. EPTING: Thank you very much. First,8

we believe the 60 day time period is the outside time9

limit for filing an appeal, and that begins with the10

date of actual or constructive knowledge of the action11

being appealed.12

Under Waste Management, the 60-day period13

runs from actual or constructed knowledge of the14

administrative decision complained of. Here both Mr.15

Herron and ANC3F had knowledge from at least April 25,16

2002 that Zuckerman intended to raze a house and build17

two new single family houses. They had knowledge on18

June 12 that DCRA intended to issue the permits on19

June 13 because they met with Ms. Lewis on that date,20

and she personally informed them.21

At the very latest, Appellants had22

knowledge of the permits to be issued, that the23

permits were issued on June 20 because the property24

owner sent them a letter specifically advising them25
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that the permits had been issued and that the property1

owners were going to proceed under these rights. We2

did this on purpose to start the clock in case there3

was a BZA appeal.4

As I said, Appellants had substantial5

information about this process. They passed two6

resolutions in April. They sent letters to DCRA.7

They twice met with DCRA. They had numerous e-mails.8

Mr. Herron wrote April 25 raising various objections.9

The DCRA issued a letter before the permits were10

issued addressing the concerns of the ANC.11

Attached Exhibits G, H, I, J, K, and L of12

our motion to dismiss, and also Mr. Herron's appeal to13

the BAR on Exhibit O, to our motion to dismiss, all of14

this correspondence. I also have for you, and I think15

it's instructive. I'd like to hand out an interaction16

between the Appellants and DCRA which goes through all17

the meetings and letters, e-mails, the times that ANC18

actually reviewed the plans on April 2519

CHAIRPERSON GRIFFIS: Does it differ from20

the time line submitted?21

MR. EPTING: It's our time line, and it is22

based upon all materials that are in the record, but23

it shows you that beginning as early as mid-March,24

there was some general knowledge that a development25
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was going to happen. There was specific knowledge1

early in April that this development was proposed.2

CHAIRPERSON GRIFFIS: But you've looked at3

Appendix 2, have you not, of Mr. Bardin's submission?4

MR. EPTING: Yes, I have.5

CHAIRPERSON GRIFFIS: On that time line?6

MR. EPTING: Yes, and also --7

CHAIRPERSON GRIFFIS: You indicated that8

there are other events that you are adding in your9

time line?10

MR. EPTING: Well, I think what I'm saying11

here, and we've attached to our motion is that they12

had this information as early as April 25 when they13

reviewed the plans. The District has supplemented14

their motion to dismiss today and given you everything15

they filed with this Applicant on July 23, and it16

includes the plans, the applications, and all those17

materials.18

So, if they had filed July 23 or 24, that19

would have been timely, but they didn't do that. I20

can go through this in more detail because I think21

it's important to understand exactly how many memos22

there were, how many meetings they had, but I'm not23

going to go through every one of these things.24

CHAIRPERSON GRIFFIS: No. You've25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

76

mentioned three dates of milestones. Why don't we1

reiterate those. April 25, you indicated that plans2

were viewed. Is that correct?3

MR. EPTING: That's right.4

CHAIRPERSON GRIFFIS: And how do you know5

that?6

MR. EPTING: Because it's referenced in7

the ANC resolution dated April 29 where it says that8

several neighbors reviewed the plans and identified9

seven issues. Also, Mr. Herron's letter of April 2510

talks about discrepancies in the plans.11

CHAIRPERSON GRIFFIS: Okay.12

MR. EPTING: Okay. The next date, there13

were several meetings between DCRA and the Appellants,14

including one on June 12. Also, the other one was15

early in May where Ms. Lewis actually met with them16

about the plans. Actually it was May 28 was the first17

meeting. So, there was direct, face to face meetings18

in addition to all of the numerous correspondence in19

this case, which I've referenced and attached to our20

motion to dismiss.21

CHAIRPERSON GRIFFIS: Okay, and I'll let22

others speak to that, but based on their time line, I23

don't think there's any dispute of the May 28 or the24

June 12. However, so what?25
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MR. EPTING: Well, there's a dispute1

because they claim in their motion that they never2

received materials or didn't receive many of the3

materials until in a different proceeding November 20,4

and that's just not true. They had specific knowledge5

of what was being proposed. They saw the plans.6

CHAIRPERSON GRIFFIS: Okay.7

MR. EPTING: I'd like to reference a new8

case, Georgetown Residents Alliance.9

CHAIRPERSON GRIFFIS: Let me just clarify10

because I don't think just by saying that they had a11

meeting down at DCRA, we would go directly to the12

assumption that they reviewed full plans. Is that13

what you're asking us to do?14

MR. EPTING: I'm not saying. What I said15

was they had general and specific knowledge of a16

proposal to build the two houses.17

CHAIRPERSON GRIFFIS: Okay.18

MR. EPTING: Okay, and that they also had19

additional amounts of information about the house20

because they were raising numerous issues about the21

inadequacies.22

CHAIRPERSON GRIFFIS: Okay, I understand.23

I just want to --24

MR. EPTING: I don't want to go through25
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every e-mail.1

CHAIRPERSON GRIFFIS: -- pull this case2

apart and what you're actually telling us that we3

should know.4

MR. EPTING: Right.5

CHAIRPERSON GRIFFIS: Because obviously we6

may hear something different.7

MR. EPTING: I understand that.8

CHAIRPERSON GRIFFIS: As long as we're all9

understanding these milestones, let's go.10

MR. EPTING: In the recent Georgetown11

Residents Alliance case, which is dated February 6,12

2003, there was a child care center in Georgetown that13

Georgetown University was doing.14

CHAIRPERSON GRIFFIS: Is that a BZA case15

you're citing?16

MR. EPTING: Yes, a Court of Appeals case,17

and we have copies of that today also.18

CHAIRPERSON GRIFFIS: So, it's a court of19

appeals date that you're citing there, right?20

MR. EPTING: Yes, February 6, 2003.21

CHAIRPERSON GRIFFIS: I thought my memory22

was going. I wasn't remembering that recent hearing.23

Okay.24

MR. EPTING: In that case, they had what I25
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want to call only generalized knowledge that the1

permits had been issued.2

CHAIRPERSON GRIFFIS: Okay.3

MR. EPTING: Because they knew from an ANC4

meeting and they knew from other things, as opposed to5

specific knowledge that they had in this case. The6

court ruled, and I'll talk about it a little more in a7

second, that seven months, which is a similar time8

frame to here, was outside the scope of appeal.9

Now, the next issue, and I've got three10

quick issues.11

CHAIRPERSON GRIFFIS: Let me just take12

clarification. Mr. Bardin, do you have this case?13

Are you familiar with this case?14

MR. BARDIN: No, Mr. Chairman.15

CHAIRPERSON GRIFFIS: Just turn on your16

mike if you respond.17

MR. BARDIN: No, I'm not familiar with it.18

CHAIRPERSON GRIFFIS: Okay, so we're going19

to make sure you have a copy. Do you have a copy?20

CHAIRPERSON GRIFFIS: Okay, they're coming21

to you.22

MR. BARDIN: We didn't get the time line23

either.24

MR. EPTING: It should be circulated.25
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CHAIRPERSON GRIFFIS: Good. Let's get, if1

we have extra copies up here, of time lines.2

MR. EPTING: The second issue, in addition3

to the 60-day period, which I've talked about before4

and that they had specific knowledge, Appellants then5

try to say that somehow Mr. Herron's appeal to the BAR6

somehow continues or broadens their time limit for7

filing, and I want to address that a little bit also.8

Mr. Herron applied to the BAR July 3,9

2002, and again, we've attached Exhibit O to our10

motion to dismiss, his appeal to the BAR. It is clear11

substantively, if you look at that, he had general,12

specific knowledge on what was being proposed. He13

cited only building code provisions in his appeal14

under 12 DCMR, which is the building code.15

He could have also appealed within DCRA,16

or to the DCRA director under Section 122 of the17

building code. He cited violations of the building18

code 107 and 108, a violation of the environmental19

impact form under the D.C. Environmental Policy Act,20

violation of the ANC statute, violation of the21

building code with respect to width of lot, and22

violation of the Freedom of Information Act, violation23

of the ANC Act, and an error in not referring the24

application to the Commission on Fine Arts.25
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We received his motion, and we've talked1

about this in our motion to dismiss. On July 18,2

intervenor specifically told Mr. Herron that he was in3

the wrong forum, in writing. We served the ANC with4

this.5

CHAIRPERSON GRIFFIS: Can you repeat that6

again?7

MR. EPTING: July 18. Mr. Herron8

responded on August 1, as noted in our current motion9

to dismiss at page 11. This was a zoning appeal. He10

said, "Zuckerman claimed that Herron's appeal is in11

reality a zoning appeal and further alleges that since12

this case is based on the zoning regulations, the case13

should be heard by the BZA and not the BAR." Herron14

goes on to assert, counsel to Zuckerman has misread15

the appeal. Herron's appeal is based on the fact that16

a building permit application filed on April 4, 2002,17

could not comply with sections 107 and 108 of the18

building code.19

Mr. Herron further admitted that20

Zuckerman's attorney has argued that an appeal should21

be presented in front of the BZA and not the BAR.22

That was on August 1.23

We think this is particularly damaging24

under Waste Management. As you will remember, under25
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Waste Management, Waste Management say the fact that1

an appellant chose to concentrate on avenues that2

appeared promising does not excuse delay in filing an3

appeal. That's at page 10 of Waste Management.4

The ANC did not joint in the BAR appeal5

until the end of December. So, we see no basis for6

the ANC having any argument that Mr. Herron's BAR7

appeal extended his deadline.8

CHAIRPERSON GRIFFIS: And you have -- and9

both time lines, so I don't think we have any10

difference, that there was a motion to dismiss filed11

with the BAR on July 18.12

MR. EPTING: Yes.13

CHAIRPERSON GRIFFIS: But you've indicated14

on that same day, you also gave a letter?15

MR. EPTING: No, it's in that motion to16

dismiss.17

CHAIRPERSON GRIFFIS: So, it's all one18

item?19

MR. EPTING: Right, and we quoted the20

language, and we attached that to our original motion21

to dismiss in this case, which we filed with you.22

CHAIRPERSON GRIFFIS: Right, okay. I just23

want to make sure we're not looking for a letter that24

wasn't here.25
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MR. EPTING: No, we've got enough letters1

here.2

CHAIRPERSON GRIFFIS: Indeed.3

MR. EPTING: Appellants make a great deal4

about correspondence between DCRA and Mr. Herron, and5

Mr. Clark's ultimate decision on October 23, this is6

what they say they're appealing. I think it's7

important for you to understand, and we've attached8

that to Exhibit T to our motion, that under the9

building code, which is what he was appealing, the10

only option in terms of permits is to apply to the11

BAR. There's a split in jurisdiction here.12

Building code provisions under 12 DCR, go13

to BAR. He did that. That's where I want to be. BZA14

appeals come here. He argued that this was not a15

zoning appeal.16

The October 23 letter is clear on its face17

and also the October 11 letter of Mr. Herron, which is18

Exhibit S to our motion, that these were appeals under19

122 of 12 DCMR, the building code, not the zoning20

code. So, we believe that gives no basis for21

extending the time frame to appeal a zoning issue.22

Again, going back to Waste Management,23

it's when you knew of the decision that you're24

appealing of. You can't bootstrap somehow or another25
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a building code appeal and come to this body.1

As late as October 28, Mr. Herron2

continued his BAR appeal with additional responses,3

and continued that his appeal was based on Section 1224

of the building code. He consciously chose not to5

file a protective appeal with the BZA. That's Exhibit6

U.7

He also argued that this is a supplemental8

motion for emergency stay. He continued to argue9

this, and that's also attached to Exhibit U to our10

motion.11

However, on October 28, the BAR dismissed12

Mr. Herron's appeals as they related to zoning for13

lack of jurisdiction. Mr. Herron still didn't appeal14

to the BZA, and in fact, he didn't file his appeal15

until December 19, 52 days after the BA order and 5716

days after Mr. Clark's letter. Again, Mr. Clark's17

letter is under the building code.18

So, having lost to the BAR on the zoning19

aspects of the building code and having specifically20

refused to go to the BZA in a timely manner, even21

though intervenor told him that was the place to go,22

he has an epiphany seven weeks later and determines23

with the ANC to file with the BZA.24

CHAIRPERSON GRIFFIS: Let me see if I can25
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get some clarifications on this, and I'm following you1

in terms of the BAR except I believe your initial2

statement was there were no zoning issues being3

brought up, and yet the BAR process has been kicked4

out, denied, and referred or directed to BZA.5

MR. EPTING: The way they were cast, and6

it is clear in his letters, that he was not raising7

them as zoning issues, but under the building code8

itself because of 107, the application has to be9

complete. You have to meet all the standards. He was10

saying the lot width wasn't met, and that was a11

building code issue under 107. 108 Is that the12

application needs to be complete to file. He argued13

that the vesting rule should have been taking into14

account under the building code. I'm not going to15

make his arguments for him, but it's clear in all the16

materials that we've provided with you.17

CHAIRPERSON GRIFFIS: And your point is18

that you can't exhaust that road and pick up on a19

second one, even though the issues may not change?20

MR. EPTING: That's what Waste Management21

tells me, and that's explicit direction in Waste22

Management where petitioner there went off on23

different roads trying to obtain C of O's in other24

issues, did not appeal to the BZA, did not come to the25
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BZa. Waste Management said that just because you had1

other reasonable avenues, you can't now come here.2

There's no exception in anything I see,3

even in the new proposed regulations, which I'm not4

sure the new final regulations, which came out in5

February, which I'm not even sure are applicable in6

this case, which would allow you to somehow jump over,7

once you had knowledge, do something else for four or8

five months and then come here.9

Appellants actually seek to blame DCRA for10

not coming to the BZA to begin with. Appellants11

justify their inaction because DCRA advised Mr.12

Herron, this is Appellant's A-5 to their prehearing13

statement, that the BAR was the place to go where he14

should be going for appeals. That was the only place15

you should be going. I think if we put that in16

context, it was clear that DCRA had knowledge that Mr.17

Herron was appealing under the building code and so18

therefore the place he would go would be the BAR.19

He also argues that DCRA should have told20

Mr. Herron to go to the BZA, even though intervenor21

told him. I find it a little hard to understand why,22

when a person is basically appealing in litigation to23

a body, it's somehow now DCRA's responsibility to tell24

an applicant oh, you really should be in this other25
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place also.1

The third argument relates to exceptional2

circumstances, and I believe this is just an absolute3

non-starter. I see exceptional circumstances as an4

equitable relief when a party really has no actual or5

constructive knowledge that something was going on.6

It's basically a safety valve, I believe. That's not7

the case here. They notice of the permits were8

issued. They had plenty of meetings.9

DC has filed a supplement today showing10

all the materials he had as of July 23. They argue11

that they received certain non-zoning plans in12

November, and therefore that somehow was an13

exceptional circumstance that those plans weren't14

provided to them.15

I think it's important to look back at16

your order in the Sunrise case, which is 16716-A on17

page 15. This Board specifically held it under the18

Zoning Act. Appeals to the BZA are based in whole or19

in part on any zoning regulation or map, and that20

3100.s provides that the BZA may hear and decide21

appeals when it is alleged by the Appellants that22

there is an error in any order requirement, decision,23

determination, or refusal.24

Under this title, Title 11, the BZA has25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

88

consistently confirmed this interpretation on many1

occasions. Accordingly, the allegations brought by2

the Appellants that DCRA officials failed to address3

external agency concerns and did not provide full4

access to DCRA records are not zoning matters, and not5

properly before the Board. I'm going to object to6

anything related to the ANC issue, including the7

hearing notice, which I believe goes beyond the zoning8

regulations.9

Similarly, any and all issues related to10

licensing of a assisted facilities by the Department11

of Health and other District agencies are similarly12

outside the scope of the Board's authority. So,13

again, non=zoning issues and non-zoning plans such as14

the stormwater management plans and whether an15

applicant got those early or late is not before the16

Board.17

I mean, I do -- I'll skip that.18

It certainly doesn't give rise to an19

exceptional circumstance because they've got a20

stormwater management plan and other plans in November21

to come back and say now, this appeal is now timely22

under the exceptional circumstances condition.23

The Georgetown Residents Alliance case24

where the appellants were appealing a child25
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development center did cite Waste Management again.1

Page 20 of that case, they actually, even though it2

wasn't before them, looked at this exceptional3

circumstances proviso when it was still a proposed4

regulation, and noted that the new regs have an5

exceptional circumstance provision which will permit6

the BZA to extend the 60-day period when there is no7

prejudice to the party.8

The court stated that while this new9

regulations, if and when adopted, would have no effect10

on the present case, it does lend modest support to11

our conclusion that this seven month delay in this12

case was not reasonable.13

Again, the 60-day period is binding when14

you have knowledge, and here they had all kinds of15

knowledge.16

They also raise the issue about the17

vesting rule and what was not filed before the April18

19 setdown of the tree and slope regulation. The19

Sunrise order at page five, all the findings is also20

very instructive on that. The order states that DCRA21

will only accept a filing fee and issue a receipt for22

permits when intake officials at the permit branch23

deem an application complete. That's finding number24

nine of that order.25
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That happened in his case on April 4, and1

we have copies of the fee invoices to provide to you.2

Thus, on April 4 when the application fees were paid3

in this case, the application was deemed by DCRA to be4

complete under the applicable provisions of 11 DCMR5

3202 and the building code. I don't think it's the6

Board's responsibility to look beyond DCRA's7

interpretation in terms of accepting an application8

and take that up on a BZA appeal. That decision was9

made. The fee was issued, paid. The application fee10

was paid. That's consistent with Sunrise, and11

therefore, that application has been filed and is12

ready to be processed.13

The Sunrise order also says, and this has14

been raised in this case, too. Quote, once plans are15

filed, it is common for the permit review is to16

comment and make notations on the plans." Require17

plan clarification and additional plan modification to18

address specific issues. That's finding number 14.19

CHAIRPERSON GRIFFIS: In the --20

MR. EPTING: In the Sunrise order.21

CHAIRPERSON GRIFFIS: Okay.22

MR. EPTING: So again, applications23

normally get filed. They're complete when the24

application fee is paid, and then there are plan25
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corrections and other things that go on as part of the1

normal processing of a permit. I think the Board2

understands that from Sunrise, yet Appellants are3

trying to argue that the plan is changed and all of4

these things, and it's just to relevant to this5

appeal.6

CHAIRPERSON GRIFFIS: Okay, so your point7

is of course telling us that under Section 3202.2,8

that's what we need to look at in terms of the9

substantial application for permit, and you're saying10

that this application actually was substantial based11

on DCRA's processing?12

MR. EPTING: The Sunrise order is clear13

that the application is not taken as complete until14

all the materials are filed, which the DCRA determines15

when you've got enough materials filed. What you do,16

you pay the fee, and once a fee is paid, that's17

evidence in the Sunrise order that the application was18

deemed complete.19

There's also an issue in Appellant's20

prehearing statement I think it is where they're21

citing to 3202.5 where they're actually citing to the22

wrong regulation.23

CHAIRPERSON GRIFFIS: Yes, 3100.2?24

MR. EPTING: Right, 3202.5. They cite to25
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order 562, not the subsequent Zoning Commission order1

No. 588, which actually changed that section.2

CHAIRPERSON GRIFFIS: Right, okay. Then3

my last statement wasn't going to where you were4

going.5

MR. EPTING: Right, but in any event, I6

think under Sunrise, the DCRA's interpretation of what7

is filed and when it's filed, the Board has no8

authority under the Zoning Act to look into that, and9

I don't think you want to see yourself determining10

whether this soil erosion plan meets requirements or11

whether they filed enough topos. I mean, that's12

beyond the zoning jurisdiction.13

CHAIRPERSON GRIFFIS: Yes.14

MR. EPTING: So, in conclusion, I think15

the substantive date is June 13. That's when the16

permits were issued. There was a raze permit. There17

were two permits for single family dwellings. In18

order to avoid this confusion, intervenors actually19

filed copies of these permits. Notice of these20

permits have been issued with Appellants and other21

neighbors, cc'd the ANC, sent the letter to Ms. Wiss,22

and nobody appealed within the 60 days. Everything23

else about the BAR appeal and the exceptional24

circumstances, I think, are just beyond just trying to25
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-- somehow or another, they missed the time frame in1

trying to come up with reasons why they did.2

That's all I have for now. Thank you.3

CHAIRPERSON GRIFFIS: That's quite a bit.4

Okay, let's hear Mr. Bardin, did you want to address5

that?6

MR. BARDIN: I certainly do, Mr. Chairman,7

and I appreciate that.8

CHAIRPERSON GRIFFIS: I mean not that you9

would want to or not.10

MR. BARDIN: A couple of preliminary11

matters.12

CHAIRPERSON GRIFFIS: Okay.13

MR. BARDIN: This is a very interesting14

case, and I want to get in with it. Mr. Epting has15

moved to strike our opposition to his motion to16

dismiss, and he's moved to strike our prehearing17

statement. He says they should have been filed on the18

19th.19

As to the prehearing statement, we agree20

they should have been filed. We pointed out that on21

the 19th, we filed. That was by fax, Mr. Chairman and22

members of the Board, e-mails. Are you withdrawing23

that motion?24

MR. EPTING: No. I specifically asked the25
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Chair which motion we were talking about, and he said1

the original motion. I was prepared to argue about2

that motion, too, but that's not what I was directed3

to do.4

MR. BARDIN: Well, we're arguing from the5

-- you know, we're looking at the documents which he6

wants to move to strike, and I'd like to ask that7

there be a ruling to not let you deny that motion.8

MR. EPTING: If that's true, I'd like to9

just briefly address why I filed that motion.10

CHAIRPERSON GRIFFIS: It seems to make11

some logical sense, and forgive me that I jumped to12

the larger before we got to the lesser. Let me first13

tell the Board members, let's pull out the exhibits14

that have been asked to, or there's a motion to15

strike, and if I'm not mistaken, they are Exhibits 1916

and 21. I would ask for verification of that by the17

participants.18

One is the Advisory Neighborhood19

Commission 3F dated 24 February?20

MR. EPTING: Yes.21

CHAIRPERSON GRIFFIS: Okay, and 21 is the22

corrected version? Got you.23

MR. BARDIN: Mr. Chairman, there's a24

corrected version of the opposition to the motion to25
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dismiss, and there is an original version of the1

pretrial statement, and I'm sorry, I don't know the2

exhibit number.3

VICE CHAIRPERSON RENSHAW: It looks like4

the uncorrected opposition of Appellant ANC 3F and5

Brendan Herron, Jr. to motion to dismiss is Exhibit6

19, and your corrected version is 21.7

MS. GILBERT: Excuse me, if I may be8

heard, I don't believe I've received a pretrial9

statement. What is the date on that? I've received a10

motion in opposition to the motion to dismiss. What11

is the date on the pretrial statement?12

MR. BARDIN: I thought I gave it to you13

personally. February 21. I think I gave it to you14

personally, Ms. Gilbert.15

MS. GILBERT: No, what you gave me was the16

opposition of Appellant's ANC 3F and J. Brendan Herron17

to motion to dismiss, unless there's something else18

attached to it. I'll double check.19

VICE CHAIRPERSON RENSHAW: It looks like20

that is Exhibit 20, the prehearing statement.21

MR. BARDIN: Just for the record, let me22

state what I believe happened here, and then we can23

argue about whether you're going to let it be part of24

the record or not.25
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CHAIRPERSON GRIFFIS: For the record what?1

MR. BARDIN: Mr. Chairman, what I'd just2

like to do is state historically what I think happened3

here.4

CHAIRPERSON GRIFFIS: Yes.5

MR. BARDIN: We had a big snowstorm. We6

were due to file something, that something being the7

pretrial statement two weeks before this hearing.8

That would have been given that Monday was a holiday,9

that would have been the 19th. We filed instead a10

letter on the 19th commenting on the request for the11

procedures about handling the motion to dismiss first,12

also stating that we would be filing an opposition to13

the motion to dismiss, and that we would be filing a14

pretrial statement and that we'd try to get that15

opposition in that afternoon or the next day, and the16

pretrial statement by the end of the week.17

In the sequence, it seemed to us more18

important to get the opposition in ahead of the19

pretrial statement.20

CHAIRPERSON GRIFFIS: Right, but you don't21

disagree with the fact that even under our rules and22

regulations for proper time filing that you would have23

an extra day when the D.C. government was closed, so24

the following day it would be due.25
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MR. BARDIN: But Mr. Epting doesn't1

disagree with that at all.2

CHAIRPERSON GRIFFIS: Exactly.3

MR. BARDIN: So, I'm talking about what we4

should have done on the 19th.5

CHAIRPERSON GRIFFIS: Right.6

MR. BARDIN: On the 19th, we faxed in a7

letter, right? We e-mailed that letter to Mr. Epting8

and Ms. Gilbert. On the 20th, we delivered the9

uncorrected version of the opposition. We mailed it10

to DCRA and Mr. Epting, and we e-mailed to both of11

them. The e-mail didn't have the problem of the12

correction. The error was in the hard copies we fled13

here, there were two page threes and no page two, but14

in the e-mail, it was taken right from the15

electronics, and it didn't have that error in it.16

Then on the 21st, we did file the pretrial17

statement. Now, my reading of your rules is that18

there's a two-week requirement on the prehearing19

statement that goes to the merits. I don't see that20

there's any deadlines set in your rules for answering21

the motion to dismiss. In any event, after Mr.22

Epting's latest motion to strike, we filed a letter23

with you. Our letter is one page long, single spaced.24

His motion is five pages long, double spaced, and we25
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asked you to weigh that requirement of the rules, not1

jurisdictional.2

CHAIRPERSON GRIFFIS: Mr. Epting?3

MR. BARDIN: We'd like to file these4

documents with you.5

MR. EPTING: I appreciate this.6

Appellants filed their appeal on December 19, I7

believe it is. On or about January 9, the hearing8

notice was issued, that there would be a hearing9

today, March 4, of the -- the normal two-week period10

would have been February 18. I can't believe that a11

month ago, Appellants knew that it was going to snow12

on February 18, so they should have been ready.13

So, normally you would file on February14

19, but instead, they filed their prehearing statement15

three days later on February 21. The only thing they16

said was they asked the Board's indulgence to file17

that. I don't see that as good cause or anything.18

My logic in knocking both that is that if19

you dismiss this appeal by them not filing their20

prehearing statement on time, then of course any other21

motions would be knocked out also. Maybe I should22

have said that clearer, but that's the way I feel23

about it.24

CHAIRPERSON GRIFFIS: Okay.25
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MR. EPTING: And I know you give more1

leeway to appellants, but you know, if I had filed2

three days late, I think you'd been looking at me kind3

of strangely about why I was here.4

CHAIRPERSON GRIFFIS: Yes, but you've got5

the big letterhead on your sheet.6

MR. BARDIN: But still, three days late is7

not --8

CHAIRPERSON GRIFFIS: I totally9

understand, and believe me, let me get the feeling of10

the Board in terms of process, and Mr. Epting I do11

poke fun. However, we do, and I think it's our12

inclination as citizens residents of this great city,13

yes, to perhaps be a little bit more lenient on14

communities and ANC's that are putting this together.15

That doesn't mean that we disregard the entire16

procedure's rules and regulations.17

So, I think the Board is clear on what the18

issues are. Let me hear from folks. We've got the19

delay. I don't think anyone is disputing the delay.20

Really, if I can be corrected, but what we're talking21

about, whether there was good cause for us to waive in22

the reports that were submitted untimely.23

MR. ZAIDAIN: I have a question, just to24

make sure I'm understanding because we have a lot of25
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paper here. We're talking about the weight of this1

prehearing statement which is dated February 24,2

correct?3

MR. BARDIN: Yes, Mr. Zaidain.4

MS. GILBERT: May I just correct the5

record that it appears that I do have this prehearing6

statement?7

MR. ZAIDAIN: Oh, you do have it? Okay.8

MR. ZAIDAIN: Well, one general question9

that I have is as I -- is this a filing on the merits10

of the appeal, or on whether or not the appeal should11

move forward?12

MR. BARDIN: It's a filing on the merits,13

Mr. Zaidain, and it was filed on the assumption -- I14

didn't know when you would start this hearing. I15

didn't know what happened. I didn't know how much16

time you'd spend on the motion to dismiss, but you17

might get to the merits today. Obviously you may not18

get to the merits today, in which case we'll see what19

happens. Mr. Epting was suggesting you shouldn't get20

to the merits today, in any event.21

MR. ZAIDAIN: Well, the reason why I ask,22

I mean, it's a basic question to ask. The reason is23

is that it seems like this whole document is regarding24

your, your know, is almost in anticipation of the25
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motion to dismiss or a response. It doesn't seem like1

anybody is prepared to move forward on the merits2

today.3

MR. BARDIN: No, we're prepared to move4

forward. Our original plan, knowing we had a three-5

day weekend, right, and that we're all part-timers and6

that our materials were in different places, was to7

get together during that three day weekend and prepare8

two documents, a response to the motion to dismiss and9

a prehearing statement and to file both of them on the10

19th. That would have been desirable.11

If we had done that, Mr. Epting would have12

been happy. I don't think he's been prejudiced13

because he got things very promptly, and I know the14

Board hasn't because as I understand your procedures,15

nothing is delivered to your homes or offices or16

wherever it's delivered until last week. So, all of17

that is kind of academic from the Board's point of18

view.19

MR. EPTING: The only thing I would --20

CHAIRPERSON GRIFFIS: Quickly, and I want21

to hear from the Board.22

MR. EPTING: In terms of prejudice, the23

only thing I would note in this case, the only thing24

that had been filed by Appellants was basically a25
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three page sort of rote thing, outlining what they1

thought the issues were. They didn't even attach the2

letter from David Clark that they were appealing. So,3

it is more egregious to us because we didn't have4

exact notice of what they were talking about. I don't5

think the two week time frame is a burden on even6

Appellants because they knew it was coming.7

So, while I understand the snow and I8

understand meeting and stuff, you still get it in the9

19th, I think.10

CHAIRPERSON GRIFFIS: Right, and the whole11

point of the 19th obviously is so that you can prepare12

your case.13

MR. ZAIDAIN: I just want to make sure14

that I'm clear before we get into that, and I do not15

want to get into the merits of the case at this point,16

but you know, looking through your document, and as I17

read it, is basically one of your chief points in18

terms of the merits of the appeal the whole vesting19

issue? I want to turn your mike on and get that on20

the record?21

MR. BARDIN: Yes, Mr. Zaidain?22

MR. ZAIDAIN: Okay.23

CHAIRPERSON GRIFFIS: Other comments,24

Board members, questions on this? Let's take up the25
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third motion, of course, because that's what's before1

us, about striking information.2

MR. ETHERLY: Mr. Chair, just a quick3

question for Mr. Bardin. Could you speak to if you4

were able to get the e-mail and fax communication into5

the Board on the 19th, what was the difficulty -- I'm6

looking for that good cause as it relates to why you7

just couldn't produce the whole plate on the 19th?8

MR. BARDIN: Because we had two9

commissioners working together, and to some extent10

with another former commissioner who had been the11

active commissioner during 2002. We had another12

appellant, Mr. Herron. We had materials downtown in13

my office. We had materials in people's homes. We14

weren't able to get together, and we weren't able to15

put it all -- I don't know, if we put showshoes on, we16

could have done it, but there were other things going17

in people's lives, and that's why it was disrupted.18

We thought it was -- well, all right.19

VICE CHAIRPERSON RENSHAW: Mr. Bardin.20

MR. BARDIN: And we didn't think we had a21

deadline for the opposition to the motion to dismiss.22

So, the 19th I grant you was a deadline for the23

prehearing, and I wasn't even sure that --24

CHAIRPERSON GRIFFIS: Do you disagree with25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

104

that, Mr. Epting?1

MR. EPTING: No, other than my theory that2

if you dismiss this appeal for not filing on time.3

CHAIRPERSON GRIFFIS: I guess my question4

was --5

MR. EPTING: Right, I think they could6

file -- no, when I said that, he could file his motion7

in opposition any time he wants to.8

CHAIRPERSON GRIFFIS: Right, and even9

bring it up the day of.10

MR. EPTING: Right, right.11

CHAIRPERSON GRIFFIS: As much as we'd like12

it earlier.13

MR. EPTING: The only thing that's14

jurisdictional I think, the 14 days is the prehearing15

statement.16

CHAIRPERSON GRIFFIS: I would agree.17

VICE CHAIRPERSON RENSHAW: Just a question18

to Mr. Bardin, the ANC did get the e-mail and the fax19

by the 19th. Were you also encumbered in some respect20

by the duplication of all of this material and the21

distribution? Did that impact on the full statement22

not being able to be submitted on the 19th and that23

you had to resort to e-mail and fax?24

MR. BARDIN: It had an impact, too,25
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because we were instructed to file 12 copies here.1

Obviously we only needed one copy each for the2

intervenor and the appellee, but I don't have the kind3

of reproduction, duplicating facilities at home that4

we have in other parts of time, either commercially or5

in offices.6

VICE CHAIRPERSON RENSHAW: So that did7

have an impact on your ability to --8

MR. BARDIN: Yes, it definitely did, yes.9

VICE CHAIRPERSON RENSHAW: All right,10

thank you.11

MR. ETHERLY: Mr. Chair, here is perhaps a12

suggestion and/or just an offer of my thinking on13

this. I tend to be one of the members who tries to14

stick pretty clearly to that conversation about how15

you get in the door here, but I'm inclined to offer a16

little bit of leeway and flexibility and consideration17

for the Appellants in light of what I'm sure we all18

can recognize as being a substantial situation that19

arose in the form of a snowstorm.20

There is perhaps an alternative avenue21

here, and that is this Board could conceivably just22

waive the prehearing statement and move forward23

because I think there are other aspects, other parts24

of the motions practice here that are really going to25
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take some time to work through.1

That's where my thinking is at this point,2

Mr. Chair. Thank you.3

CHAIRPERSON GRIFFIS: Others, comments?4

MR. ZAIDAIN: I would agree, Mr. Chair.5

VICE CHAIRPERSON RENSHAW: I would, too.6

MR. ETHERLY: I don't know if that would7

require, how we would work this out, but --8

CHAIRPERSON GRIFFIS: I think you're going9

to need a motion --10

MR. ETHERLY: The form of my motion would11

be then to move that the Board waive its procedure12

requirements to accept the filing of the Appellant's13

prehearing statement.14

VICE CHAIRPERSON RENSHAW: Second.15

CHAIRPERSON GRIFFIS: Any discussion?16

Have we exhausted the discussion on this motion?17

Everyone is aware. I think it's probably the proper18

way to proceed, although I think we do, and are19

becoming more and more strict on this, it always takes20

time to get people up to speed on how we change our21

old procedures and what rules we hold strongly or not.22

I mean, this is a critical one, and I23

think Mr. Epting has well stated the fact that it's24

critical for everyone's participation, and frankly,25
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the one that's prejudiced most probably in the end is1

this Board is half as prepared and half is not2

prepared, and it's disjointed. So, I think we will3

and do look very strongly on our filing dates.4

In this particular case, as Mr. Etherly5

has brought up, I do think we have mounting issues of6

timeliness in other motions that we, frankly, I think7

we're wasting our time in smaller issues, and let's8

move on to the big ones.9

So, if there's no other comments on that,10

then I would ask for all those in favor of the motion11

signify by saying aye.12

(Chorus of ayes.)13

CHAIRPERSON GRIFFIS: Opposed?14

(No response.)15

CHAIRPERSON GRIFFIS: That being said, the16

staff can record that, but we don't need to do it17

orally. It was pretty clear.18

Mr. Bardin, we can return to you now. You19

are able and free, unshackled as one might say, to20

speak to the previous motion, and that is the larger21

motion of untimeliness.22

As I had Mr. Epting lay out, there are23

milestones of which they are hanging a lot of their24

argument. I think it would obviously be pertinent,25
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and I think you've done that in setting it up, but let1

me give it a little direction, to address those.2

MR. BARDIN: I will certainly do that. I3

have one other preliminary question, Mr. Chairman.4

CHAIRPERSON GRIFFIS: Okay.5

MR. BARDIN: Today for the first time,6

DCRA filed with the Board and gave us when we got here7

a pleading which said that they agreed with the motion8

to dismiss, on the big motion to dismiss on9

timeliness, and since they are aligned with Mr.10

Epting, I'd just request that if they have any11

additional arguments to present that they present them12

now so that I could try to answer everything all at13

once.14

CHAIRPERSON GRIFFIS: I think that's an15

excellent point, and I'm sorry to have overlooked. If16

there's an argument in support? Good.17

MS. GILBERT: Actually, I thought it would18

be more appropriate to let Mr. Bardin speak first so19

that we could, you know, come back a little bit, so20

hopefully we'll have a couple of minutes to come back21

if we need to.22

CHAIRPERSON GRIFFIS: Yes, see that23

doesn't help him, though.24

MS. GILBERT: Let me first say that today25
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is not the first day that we filed a concurrence to1

the motion.2

CHAIRPERSON GRIFFIS: Okay.3

MS. GILBERT: We did file last week a --4

CHAIRPERSON GRIFFIS: Before you get too5

far in, let me address that point. I'm going to leave6

it up to the Board to see whether we need you to7

respond after we hear from Mr. Bardin, because clearly8

this is for us, our own deliberation.9

MS. GILBERT: Right.10

CHAIRPERSON GRIFFIS: There is a11

substantial amount of written documentation. Frankly,12

we could proceed with the motion as is. This is13

helpful always to get reiteration. So, I reserve,14

don't assume that you will have inclusionary remarks15

on the motion.16

MS. GILBERT: Thank you. We did file, Ms.17

Wallace filed last week a very brief one-page18

concurrence, the Department of Consumer and Regulatory19

Affairs response to motion to intervene and dismiss.20

CHAIRPERSON GRIFFIS: Do you know what21

exhibit that was labeled?22

MS. GILBERT: I do not know what the23

exhibit number, but it was filed on February 27, and24

basically it simply concurs with the motion to dismiss25
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and the motion to intervene filed by Mr. Epting on1

behalf of Zuckerman Brothers.2

CHAIRPERSON GRIFFIS: I'm sorry, you're3

saying that was your second one, on the 27th?4

MS. GILBERT: That was the first one.5

VICE CHAIRPERSON RENSHAW: It's Exhibit6

24.7

CHAIRPERSON GRIFFIS: Yes, it is Exhibit8

No. 24.9

MS. GILBERT: February 27.10

MR. BARDIN: That was served on11

Commissioner Maudlin last week. It's one page.12

CHAIRPERSON GRIFFIS: Okay, good. Then we13

have that. I lost track of that because I thought14

that's what we were talking about, but okay, go ahead.15

MS. GILBERT: What I would like to respond16

to on the motion to dismiss is in referring to the17

statement filed by Mr. Herron and the ANC 3F, one of18

the statements that is made, first page, which is that19

these appeals expose both DCRA's indifference to the20

zoning regulations of the District of Columbia, and21

exceptional patterns of secrecy and deception that22

this Board should address. What I would like to say23

is contrary to the ANC's suggestion that DCRA has been24

engaged in exceptional patterns of secrecy and25
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deception, I think in this case DCRA bent over1

backwards two and three and six times over again in2

order to insure that both Mr. Herron and the members3

of ANC 3F had ample opportunity to know what was going4

on and to be aware of all of the processes taking5

place.6

As Mr. Epting's motion makes clear in7

Exhibit H to his motion, ANC resolution 2-23, the ANC8

resolution signed by Alex Walworth, George Clark, and9

attorney Ricard Netler, or the ANC resolution 2-2310

admits that Alex Walworth and George Clark and11

attorney Ricard Netler had an opportunity to review12

the permit applications on April 25, 2003.13

Exhibit I to the motion to dismiss filed14

by Mr. Epting is a letter from ANC Commissioner Phil15

Cogan, which also shows that they had an opportunity16

to review the plans. As Mr. Epting has indicated in17

his motion, there were meetings with Theresa Lewis,18

the deputy director of DCRA on both May 28 and on June19

12. There was a letter on June 11 by Ms. Lewis which20

point for point addressed each of the issues that had21

been raised by the ANC and by Mr. Herron.22

I might add that there are innumerable e-23

mails in between, some of which are attached as24

exhibits, some of which are not. There has been a25
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course of discourse here back and forth over a period1

of months from April 25 through the issuance of the2

permits on June 12.3

One of the points which I wanted to4

respond to most emphatically is that there is a5

statement on page three, I believe it is, of Mr.6

Herron's inquisition which states, and I quote, and on7

November 20, Zuckerman's counsel, Mr. Epting, provided8

to Herron and ANC 3F for the first time most of the9

documents that DCRA had failed to provide in the10

months since Herron's first FOIA appeal, and ANC 3F's11

first approach is to DCRA and the Zuckermans. On the12

score, I filed today a supplemental response, a13

supplemental concurrence to Mr. Epting's motion. What14

I attached to that supplemental response are copies of15

all of the documents which were provided to Mr. Herron16

in response to the FOIA appeal that he filed.17

All right, he had received bits and pieces18

along the way. He complained that we had not given19

him all of the documents. He filed a FOIA appeal, and20

on July 23, we addressed a letter to him with all of21

the documents that were being provided to him in the22

FOIA appeal. If you just glanced through those23

documents, you will see that there are copies of each24

of the permits that were issued on June 12, all of the25
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permit applications, all of the documents supporting1

the permit applications, and all of the plans, all of2

the construction plans.3

Let me at this point just clarify one4

issue. ANC 3F has made a big deal about the storm5

water management plans not having been provided on6

July 23. The storm water management plans have no7

relevance for the purposes of compliance with the8

zoning regulations. All of the plans that have9

relevance to issues pertaining to compliance to the10

zoning regulations, such as the setback requirements,11

the lot occupancy requirements, and so on or height12

and elevation requirements, all of those plans were13

reviewed by ANC 3F on April 25, and they were14

provided. They had an opportunity to review those15

plans, and they were provided in response to the FOIA16

appeal on July 23.17

So, the suggestion by ANC 3F and Mr.18

Herron that there is some exceptional circumstance19

here and that they didn't get the information, and20

therefore, because they didn't get -- excuse me,21

because they didn't get the information until November22

20, now they should be given another month or two in23

which to appeal, really has no validity to it.24

so, I just hope that you'll take a few25
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moments to peruse those documents so you can see that1

far from DCRA not providing documents, like I say,2

once again, we bent over backwards to provide3

information to ANC 3F and to Mr. Herron.4

CHAIRPERSON GRIFFIS: Right. Let me run5

down. You've gone over quite a lot of ground here.6

MS. GILBERT: Okay.7

CHAIRPERSON GRIFFIS: First of all, you've8

indicated that you had something submitted today. Did9

that come in right now?10

MS. BAILEY: Mr. Chairman, it's in front11

of you. It's a document that has a green tab on it12

that's marked original.13

CHAIRPERSON GRIFFIS: Oh, okay. It14

happens to be sitting under my elbow.15

MS. BAILEY: Okay.16

CHAIRPERSON GRIFFIS: We only have one17

copy of that, is that correct?18

MS. BAILEY: We have three copies.19

CHAIRPERSON GRIFFIS: Okay.20

MS. BAILEY: One is a full set. The other21

two are partial sets.22

CHAIRPERSON GRIFFIS: Okay, that's what23

was distributed up here. Very well, making sure that24

we have that, Board members understand they have that.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

115

Now, going to this whole piece, you1

started off citing, and I've lost the cite of it, but2

from the February 24 ANC describing DCRA and their3

nefarious activity of hiding documents. Then you've4

indicated the fact that look, there is documentation5

of lots of communication and contact in meetings. Is6

it your statement that that is not standard procedure7

for DCRA in every permit processing?8

MS. GILBERT: Well, let me just say in9

every permit processing, we don't receive e-mails10

every three to five days, and sometimes three times in11

one day from the ANC and from Mr. Herron.12

CHAIRPERSON GRIFFIS: So, this is a13

different scenario than is normal for permit14

processing. How about one that's actually being15

looked at, investigated, or an interested person16

coming in?17

MS. GILBERT: Certain we respond, and18

certainly we try to, you know, insure that the19

applicants have an opportunity to review plans when20

they ask to review plans.21

CHAIRPERSON GRIFFIS: Okay.22

MS. GILBERT: But what I'm saying is that23

in this case --24

CHAIRPERSON GRIFFIS: My point is that25
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DCRA treated this somewhat standardly or not. Your1

statement is that this fairly --2

MS. GILBERT: Well, I'm saying that3

because of the extent, because of the number of4

complaints and the repetitiveness of the complaints,5

there is actual additional attention, and because in6

many cases, the e-mails were cc'd to Mr. Koskinen to7

Eric Price, to the members of the DC Council. This8

case got a lot of attention.9

CHAIRPERSON GRIFFIS: Okay, so attention10

was given, if not -- your statement, and I'm just11

trying to elicit your statement, is even more so than12

what would normally be in an investigated permit13

process?14

MS. GILBERT: Right.15

CHAIRPERSON GRIFFIS: Okay.16

MS. GILBERT: Now, the last point I -- I'm17

sorry.18

CHAIRPERSON GRIFFIS: Have you made all19

your points?20

MS. GILBERT: The last point I wanted to21

address was the suggestion that somehow or another22

DCRA misled Mr. Herron and Mr. Bardin at all, and led23

them to not appeal to the BZA. You know, I agree with24

Mr. Epting, the critical date was June 12, or was it25
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the 13th? June 13, the dates that the permits were1

issued, and the 60 days should begin to toll on June2

13.3

There is a suggestion and there are4

attachments to the opposition that was filed by Mr.5

Herron and ANC 3F saying that there's one letter in6

which they requested. It's an e-mail, as I recall,7

which is their Exhibit A-1, in which they state in the8

e-mail that they want to confirm that the appeal9

should be filed with the Board of Appeals and review10

for issues relating to the building code and to the11

BZA for issues relating to the zoning code.12

Now, in responding to that --13

CHAIRPERSON GRIFFIS: What was the date on14

that?15

MS. GILBERT: That was an e-mail dated16

July 2.17

CHAIRPERSON GRIFFIS: Okay, A-1 of the18

from Mr. Herron, okay.19

MS. GILBERT: On July 3, Mr. Herron20

proceeded to appeal to the BAR, Board of Appeals and21

Review. Once he had appealed to the Board of Appeals22

and Review, in a sense there was no further obligation23

for DCRA to respond to anything. The process under 1224

DCMR, the construction codes Section 122, says that25
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there's an appeal process for appealing a decision1

under the construction codes where they can make an2

appeal to the administrator. If the administrator3

does not respond, then you go to the director. If the4

director does not respond, then they can go ahead to5

the BAR.6

They did not concern themselves with going7

through that process initially. They initially went8

directly to the BAR.9

Now what they're trying to do, when we10

received their e-mails, the understanding that the11

agency had, because they had already applied to the12

BAR, was they wanted to know about these internal13

processes for applying to the BAR. You know, so that14

the responses that ANC 3F and Mr. Herron are saying15

that we purposely misled them was not purposely16

misleading anyone at all. It was simply describing17

what the procedures were under the building codes to18

do an intermediate appeal.19

In several of these e-mails, and I can't20

go through each one of them because we're short on21

time, but clearly in the October 23 letter referred to22

by Mr. Epting, we said, as we've stated to you23

previously, we stand by the decision we made on June24

12, and we believe these permits were properly issued,25
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and we stand by that decision.1

MR. ETHERLY: Mr. Chair, if I could, let2

me turn to Mr. Epting to follow up a little bit on Ms.3

Gilbert's exposition there because what is troubling4

me a little bit, I think Waste Management is very5

dispositive on this point, but I want to get a little6

bit of clarification.7

Could you help us understand, under Waste8

Management, how should this Board look at the e-mail9

exchange that has been highlighted by Ms. Gilbert's10

comments and of course highlighted in the written11

submissions from the Appellant. Does that have any12

effect that the Appellant is saying we were looking to13

DCRA to give us some guidance. That guidance didn't14

come. So, that's kind of one piece.15

Then really the second question is,16

because I'm not sure if the Appellant said it clearly17

in their written submissions, but my second question18

is should we view that October 23 letter as the final19

decision that would then be appealable?20

MR. EPTING: Well, let's address that21

secondly because the October 23 letter relates to, as22

I explained before, the Section 122 appeals process23

under the building code. So, what I'm saying to you24

is that it doesn't give you, by appealing under the25
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building code, it doesn't extend your zoning time1

frames because the Zoning Act is clear, I think, that2

once you have actual notice of a decision you're3

appealing from, which is in their case, they're4

talking about the side yard, whether the vesting5

procedures were met. Those are zoning issues.6

So, once the permits came out, that's the7

date, and Waste Management would I think instead of8

help them, would reinforce my position because they9

took what seemed like other reasonable venues, but it10

just didn't turn out to be the right venue. By doing11

that, there's no time extension under Waste Management12

for going to the BZA.13

So, I think clearly, and again, I think14

Ms. Gilbert is correct. The DCRA was in a situation15

where Mr. Herron had appealed him under the building16

code, and I think they took that in that context and17

told him that his appeal process was under the18

building code.19

So, I don't think there's deception there.20

They merely applied to the BAR, and that's what they21

addressed.22

I told him on July 18 that he was in the23

wrong forum, and he ignored that, and he specifically24

said that I'm not filing a BZA appeal, and that's25
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where I think Waste Management really comes into play1

because he proactively decided not to go.2

MR. ETHERLY: What I'm trying to probe a3

little bit under Waste Management, though, is does the4

effect of the exchange, the e-mail exchange, or other5

conversations that are cited to by the Appellant,6

between the Appellant or various parts of the7

Appellant's organization and DCRA, does that have any8

impact under Waste Management, because where Ms.9

Gilbert was heading was you recall, there was an e-10

mail exchange between I believe that would be July 211

between deputy director for DCRA Theresa Lewis, and I12

believe that would be an e-mail with Mr. Herron, if13

I'm understanding, referencing back to A-1, where Mr.14

Herron is seeking some type of guidance from DCRA15

about what his rights are from an appeals standpoint.16

Part of the written submission speaks to the fact17

that that clarification never came.18

So, what I'm just trying to probe is does19

that have any impact under Waste Management? Does20

that stop a clock because an appellant, a potential21

appellant is now waiting for some type of closure or22

response from a District agency, and then all of a23

sudden restart the clock? My sense is that it doesn't24

because then you run the risk of just losing control25
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because of any conversation that could happen with a1

District government official, but I want to be sure we2

kind of probe that point a little bit.3

MR. EPTING: Actually, one of the things I4

thought about is that if they are correct, then the5

Appellants would just keep filing letters6

continuously. At some point in time, I think this7

case, the DCRA was just trying to close the loop.8

They thought by him going to BAR, that was the end of9

that issue, and Mr. Herron wrote them again as late as10

October 11, and said you never got back to me on my11

internal appeal. I think what Mr. Clark said was that12

here's your last letter, but we know you've already13

applied to the BAR. That's the end of the thing.14

There has to be some closure here, and15

that's -- if Waste Management stands for anything,16

it's that. The other case, Mendelson, the same way.17

When you have reasonable notice of what you should be18

appealing, you should appeal.19

MR. ETHERLY: Okay, thank you. Thank you,20

Mr. Chair.21

CHAIRPERSON GRIFFIS: Thank you. Ms.22

Renshaw?23

VICE CHAIRPERSON RENSHAW: I would just24

like to hear from Mr. Bardin on that.25
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CHAIRPERSON GRIFFIS: Let's get all this1

side of the table, and then we're getting perhaps the2

other side of the table.3

VICE CHAIRPERSON RENSHAW: And then you're4

going around that side, okay.5

MR. ZAIDAIN: I have a general question6

for anybody. Is there any legal preclusion from7

somebody filing an appeal in both venues at the same8

time? Was there any kind of preclusion during this9

whole phase?10

CHAIRPERSON GRIFFIS: I don't think there11

is. Does corporation counsel have an opinion on that?12

MR. ZAIDAIN: Hold on.13

MR. BUFFO: I know of no preclusion.14

CHAIRPERSON GRIFFIS: Okay. So you can15

have simultaneous filings. In fact, I think that's16

one of the sides that's being argued here. We'll hear17

from the other that if you have building code issues,18

it's one venue. If you have zoning, there's the19

other. What's being put before us on the first side20

of the argument is that you cannot rely on one avenue21

to say that they you didn't know of the other or22

didn't pursue the other.23

Okay, final words.24

MS. GILBERT: A couple of things. You25
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made a comment earlier that we were dealing with1

citizens and we try to be a little bit more lenient.2

CHAIRPERSON GRIFFIS: See, I knew it would3

come back and hit me.4

MS. GILBERT: But I just thought I would5

mention --6

CHAIRPERSON GRIFFIS: All right, who's not7

a citizen? I need to see a show of hands. No, I'm8

kidding.9

MS. GILBERT: I mean, we are dealing with10

sophisticated appellants here. We are not dealing11

with people who do not know what their rights are.12

All you need to do is look at the wealth of documents13

that have been filed, the numerous letters, the14

numerous e-mails.15

CHAIRPERSON GRIFFIS: Okay. I'll stop you16

there because I know where you're going, and I don't17

diminish, in fact, the quality of submissions, and I18

think they're to be applauded. I don't question in19

fact that the ability or the knowledge or the20

background.21

What my only point was in terms of how one22

appropriates time and personal time, there is a23

difference between that. In this case, but I am24

speaking generally in cases, there are often25
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differences, and perhaps they are not as inequitable1

in some as the others, but I should watch myself in2

making general statements, unless they are very3

bearing on this.4

So, with that, anything else?5

MS. GILBERT: I would just like to say6

that the issuance of the permits was the final agency7

decision that needed to be appealed, that was being8

appealed either to the BAR or to the BZA.9

CHAIRPERSON GRIFFIS: And that would be10

the June 13?11

MS. GILBERT: The issuance of those12

permits was the final decision.13

CHAIRPERSON GRIFFIS: June 13, correct?14

MS. GILBERT: Right, and I'd also just15

like to mention the case of Mendelson. It states at16

645 A.2d 1093, "In the context of a building permit, a17

party appealing the case is chargeable with notice on18

the date DCRA approves and issues the permit." It was19

not DCRA's obligation to counsel the Appellants as to20

how to appeal their decision. They are charged with21

having to know that themselves.22

CHAIRPERSON GRIFFIS: Okay, and this Board23

has addressed that specific issue on other occasions.24

So, I think we're well versed in that.25
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Let us go then to Mr. Bardin, please.1

MR. BARDIN: Thank you. Members of the2

Board, as I said at the outset, this is an interesting3

case. It has important issues on timeliness. You4

have a new regulation adopted by the Zoning Commission5

which appeared in the D.C. Register only last week.6

Before I get into that, I want you to7

understand as my learned friend does not, that you're8

dealing not with a group but two distinct appellants.9

I mean, for various reasons of convenience we have a10

joint appeal, but the ANC is part of the government of11

the District of Columbia, and the ANC has its role and12

it did its things here. Mr. Herron is a private13

citizen who moved into our neighborhood a couple of14

years ago. There's a third group of people who are15

talked about as if they were our representatives, who16

went to DCRA, another neighbor, Ms. Walworth,17

accompanied by two other people. They were working18

neither for the ANC nor for Mr. Herron, as I19

understand it.20

I think if you're going to get this sorted21

out here, you've got to use the focus and the22

discipline to see there's a Herron role and things23

that Mr. Herron said and wrote, and there's an ANC24

role. I will later ask Mr. Herron to give it to you25
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in his perspective. I will just tell you now that he1

tells me that Mr. Epting has left out of the exhibit2

to his motion an appendix that Mr. Herron provided in3

which he did argue the zoning regulations issues, but4

I'll let him speak to that.5

I want you to understand that the ANC has6

been concerned consistently, first of foremost, about7

getting adequate notice and opportunity in accordance8

with the D.C. Code for access to the public documents,9

which it should be able to see, and on the basis of10

which it should be able to give advice. We're only an11

advisory body. DCRA has to give great weight to our12

advice, but it doesn't have to comply with that13

advice.14

I was hoping that Commissioner Cogan, who15

took the lead, would be here. If he comes, I'll ask16

him to speak to it. If not, I'll speak to that issue17

at the end.18

CHAIRPERSON GRIFFIS: Well, Mr. Bardin,19

let's get to the heart of the matter because I'm kind20

of getting lost here in terms of the introduction of21

the three different entities. Let's go into the22

timeliness. Your submission goes directly, I think,23

to not getting documentation. You've just heard a24

heck of a lot of information addressing specific25
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dates. Let's start with it, from the ANC perspective,1

were you delivered this package that I have on the2

original, which is what was -- this doesn't have an3

exhibit, which would be Exhibit No. 25, but that is4

what was -- this is what was indicated as being5

provided to you. Is that correct6

MS. GILBERT: Provided to Mr. Herron.7

CHAIRPERSON GRIFFIS: And what was the8

date on that?9

MR. BARDIN: Provided to Mr. Herron, I10

take it, and he will address it. You know, Ms.11

Gilbert is assuming that Mr. Herron works for the ANC.12

CHAIRPERSON GRIFFIS: No, no, I don't want13

--14

MR. BARDIN: Let me tell what the ANC saw.15

CHAIRPERSON GRIFFIS: I don't care what16

she assumes. What I care about is what I understand.17

MR. BARDIN: The ANC received, Mr. Epting,18

as I understand it, gave the ANC the courtesy of19

serving on the ANC as various things were filed by him20

at the BAR and maybe other places, serving a copy. He21

has provided me at my request with some materials last22

fall, long after these dates, and then again on23

November 20. But I have no reason to believe that24

this FOIA stuff was delivered.25
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Let me give you the FOIA request that Mr.1

Herron submitted.2

CHAIRPERSON GRIFFIS: What date did this3

come in, that was submitted?4

MR. BARDIN: That Mr. Herron submitted on5

April 22. He can give you the history and the6

frustration of having to appeal and having DCRA7

reverse, et cetera. But if you will look at how I8

have highlighted it, he asked for, amongst other9

things, all applications for subdivision, applications10

for subdivision. The package that you received today11

from DCRA does not include the application for12

subdivision. We're talking about former Lot 9, 20,00013

square feet, on Albemarle and 29th Street. It's an14

extremely steep lot, from one corner to the other15

corner --16

CHAIRPERSON GRIFFIS: Without getting into17

a lot of that depth, explain to me why -- you're18

saying that the applications for a subdivisions19

weren't delivered, so you didn't see the applications20

for subdivision. Is that correct?21

MR. BARDIN: Mr. Herron didn't receive it,22

and the ANC didn't receive it.23

CHAIRPERSON GRIFFIS: Okay. Is Mr. Herron24

going to talk about these things, or are we addressing25
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all of these things to you?1

MR. BARDIN: Mr. Herron will, but I'll2

tell you why we got excited when we got the November3

20 --4

CHAIRPERSON GRIFFIS: Let's keep the ANC5

perspective so I don't get mixed up.6

MR. BARDIN: All right. The ANC7

perspective, please understand the DCRA throughout has8

taken the position that the laws of the District of9

Columbia do not require it to give notice and do not10

require it to give great weight in the case of these11

building permits on the grounds that they are12

residential, single family matter of right13

development. So, it's out of the kindness of their14

hearts that they've given us information.15

It all boils down from that. We think16

they have a mistaken view of the law.17

CHAIRPERSON GRIFFIS: Let's have it boil18

up from that, and that is, can you talk about you were19

notified 18 July '03 about the forum. Mr. Epting has20

brought this up about as things were proceeding21

through BAR, and tell me if I'm correct. On 18 July,22

there was a correspondence that indicated that perhaps23

the forum you needed to be in was BZA. Is that24

correct?25
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MR. BARDIN: That's what Mr. Epting told1

the BAR.2

CHAIRPERSON GRIFFIS: Did you get notified3

on that? Did the ANC?4

MR. BARDIN: I didn't personally, but I'm5

sure somebody at the ANC got a copy of that.6

CHAIRPERSON GRIFFIS: Why is that not a7

pertinent date or a milestone for which you would have8

proceeded through an appeal in front of the BZA?9

MR. BARDIN: Wait a minute, Mr. Chairman.10

We weren't appealing at that point. We were11

listening to issues, trying to inform ourselves and12

give advice to the Agency. The reason we appealed in13

the end is we felt we were getting a long term14

runaround. I mean, this BAR thing, we've never15

appealed in BAR. We've just moved to intervene in BAR16

because we found that under their procedures, we17

couldn't even look at the record.18

CHAIRPERSON GRIFFIS: So, you weren't even19

thinking about appealing zoning issues to the BZA on20

18 July when you were notified?21

MR. BARDIN: I'll ask Mr. --22

CHAIRPERSON GRIFFIS: No, I know Mr.23

Herron can talk about it.24

MR. BARDIN: Well, then --25
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CHAIRPERSON GRIFFIS: You've made this1

great division. First you come in all together. Now2

you're making this -- you started your statement in3

dividing in three parts. So, now I need to know how4

the ANC is different for one, but then tell me the5

ANC's perspective of why the ANC didn't mark down on6

July 19, assuming it's a day of the week, and file an7

appeal.8

MR. BARDIN: Because we didn't know what9

was in the applications. We didn't know what the10

Zuckermans had told DCRA in getting the subdivision.11

We didn't know what the Zuckermans had told DCRA that12

the zoning regulations required topographic maps.13

They didn't provide that to us until November 20.14

CHAIRPERSON GRIFFIS: So, you didn't know15

if there were any zoning issues that were appealable,16

is the bottom line?17

MR. BARDIN: We took no position on the18

issue. I don't know whether individual commissioners19

thought there were issued, but we had not reached any20

zoning issues other than the fact that there was a21

setdown of an overlay tree and slope for a large part22

of the neighborhood, including this property, but this23

was a very sensitive area in terms of steep slopes,24

and I want to tell you, this is a very steep slope25
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property with a 30-foot drop from one corner to the1

other.2

MS. GILBERT: Objection. He's going3

beyond the scope.4

CHAIRPERSON GRIFFIS: Yes.5

MR. BARDIN: And we wanted to know whether6

the setdown affected this property or not. To find7

that out, we needed to know what was on file at the8

date of setdown, on April 19. We have never gotten9

that information. We have surmised it several ways.10

You today received from DCRA something that purports11

to be the applications, but those are the applications12

as amended after April 19.13

CHAIRPERSON GRIFFIS: We'll get to the14

amendment and what all that means. You're talking15

about this document. I'm holding up the submission,16

this huge pile.17

MR. BARDIN: Also Exhibit B --18

CHAIRPERSON GRIFFIS: Let me just get19

clarification because I keep -- anyway, when was this20

submitted, or rather when was this distributed?21

MS. GILBERT: This was provided to Mr.22

Herron. He picked it up from our office on July 26.23

The letter is dated July 23, and he was called on July24

23, told that all of these things were available for25
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him to pick up, and he came on July 26. The last page1

of the document, if you look at it, is a copy of the2

letter to Mr. Herron with his notes on it, indicating3

that things that he claims he did not receive.4

CHAIRPERSON GRIFFIS: And let me just make5

it clear. It says appear to be missing site plans,6

storm water management plan, request for driveway cut,7

and survey, dated May 18. That's what you're talking8

about, correct?9

MS. GILBERT: Yes, and let me just note10

that as far as I am aware, there was never a FOIA11

request by any ANC. So, we responded to the FOIA12

request submitted by Mr. Herron. The ANC's did come13

in and did review plans.14

CHAIRPERSON GRIFFIS: Mr. Zaidain has a15

comment.16

MR. ZAIDAIN: I have a question because I17

want to follow up on Mr. Bardin's point about the BAR18

proceeding. The ANC was aware of the BAR proceeding,19

chose not to intervene. That's what you're saying, or20

chose not to interact with that proceeding.21

MR. BARDIN: May I just interrupt you22

because what we were supposed to do was to pass a23

resolution and send it to the BAR thinking that they24

were like other government agencies in D.C., and we25
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would give them our advice. Mr. Epting filed a motion1

to strike our resolution and the covering letter from2

Commissioner Cogan as being improper.3

At this point, we tried to find out more4

about DAR procedures and discovered that we couldn't5

get the time of day unless we intervened, so we moved6

to intervene in December, and we haven't heard back7

from them.8

MR. ZAIDAIN: Refresh my memory on the9

resolution that she passed for the BAR proceeding.10

What was that resolution, supporting the appeal?11

MR. BARDIN: Supporting as to certain12

issues, notably the notice to ANC's and great weight.13

Look --14

MR. ZAIDAIN: No, no, but the point I'm15

trying to --16

MR. BARDIN: We did not support the appeal17

fully. There are a whole bunch of issues that Mr.18

Herron has raised from time to time as to which the19

ANC never took a position.20

MR. ZAIDAIN: The point I'm trying to make21

is that you're saying that you were not getting any of22

this information. I would assume, I don't know23

anything about BAR proceedings, but I would assume24

they're somewhat similar to these proceedings. When25
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there's a record created, there's no record created,1

no plans are shown, none of this application was not2

presented. If that's the case, then how does that3

Board even review appeals?4

MR. BARDIN: I don't know. When the case5

is over, I'm told, we will be allowed to look at the6

record. I don't know. It was quite a surprise to me,7

Mr. Zaidain.8

CHAIRPERSON GRIFFIS: Okay. Let's leave9

that as a mystery unless you need to explore more, Mr.10

Zaidain. I think Mr. Zaidain's point is if you are in11

the process, or correct me if I'm wrong, Mr. Zaidain,12

you're questioning the fact that if there's13

communication, there's process of preparation for some14

sort of presentation that is appealing the permit that15

the ANC would be aware?16

MR. ZAIDAIN: Yes, my point is that there17

was an appeal made. There was a proceeding going on,18

a public proceeding, in regards to these permits, that19

the ANC chose not to participate in, where the20

information that would be needed to make an appeal to21

this Board would have been part of it. I can't22

imagine it not being part of that proceeding.23

Now the argument I'm hearing from Mr.24

Bardin is we didn't know about any of the information.25
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MR. ETHERLY: If I may, Mr. Chair, it1

sounds like where we are is if you come back to Waste2

Management, two months is your time. The way you get3

beyond that is if you have exceptional circumstances.4

I believe where the Appellants are heading, if I5

understand correctly, is not arguing that there's a6

different point at which the clock started, meaning7

their 60 days didn't start on June 13, but it started8

in October with the letter, but saying that through a9

number of series of circumstances, the alleged10

nonresponsiveness of DCRA and the ability to get11

appropriate documentation from the property owner12

here, that what you have is you have the existence of13

exceptional circumstances which made it difficult for14

you to determine how to best proceed with protecting15

your interests. I'm going to need to hear more on16

that, but I'm just trying to put it in the context of17

where Waste Management is coming from.18

MR. BARDIN: Yes, that's one of three19

basic arguments, Mr. Etherly.20

MR. ETHERLY: My concern here is it's21

still, you still have the 800 pound question, which is22

why not simply protect your interest by filing the23

appeal. At least you know you're in the door. Sort24

it out once you get here, but why not simply do that?25
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That's what I'm still going to be struggling with. I1

want you to proceed, but I think that's the major2

obstacle you have to deal with.3

MR. BARDIN: Just to try to put it in your4

terms, Mr. Etherly, that's one of three major issues.5

On the October 23 order, is there something there6

that's appealable. Did the DCRA have the right at7

that point to correct its errors. If it did, I would8

contend that it's appealable.9

Three, there is one other issue I'll get10

to, but let's stick on this one. The culture of our11

ANC is to know what we're talking about before we do12

things, and we didn't feel we were being given the13

time of day to know what was going on.14

The first response from DCRA was you15

couldn't look at these documents because they were16

proprietary. If you look at what was filed today, at17

least the version I got, you'll see that many of these18

plans, the architect's plans, say copyright. Nobody19

is allowed to copy them.20

But some of these plans, the engineer's21

plans, don't say that. That's a remarkable point of22

view which has not been the practice of the DCRA23

before.24

CHAIRPERSON GRIFFIS: We've got to get to25
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the heart. Let's stick to the dates, when you knew1

it, what you knew, and why there are timeliness or not2

timeliness. I mean, there's no way we're going in to3

talk about the appropriateness of DCRA saying4

proprietary documents or not. If there's difficulty,5

I mean, substantiating the difficulty of being able to6

review those is fine, but let's not delve too far into7

the details.8

MR. BARDIN: Let's look at the standard.9

The standard was set by the Zoning Commission, and10

adopting this new regulation to codify the provisions11

of Waste Management. This is the regulation that went12

into effect on February 9 codifying what was13

previously the law.14

If you'll look at page two when they are15

discussing, when the Zoning commission is discussing16

the exception power, which they are vesting in this17

Board, they're saying the Commission agrees on looking18

at the -- I've highlighted it for you. It's the19

second paragraph. The Commission agrees that the20

denial of access to public information might result in21

delay however the rule addresses that by the provision22

of the rule.23

So, you're going to have to exercise your24

judgment as to whether delay in providing information,25
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okay?1

CHAIRPERSON GRIFFIS: Okay, that's exactly2

where I want to go, and in fact, on your page 11 in3

your submission, you do the same. In fact, you quote,4

I think, from the transcript on that and the5

chairperson talking about and italicize it. For some6

reason, appellants were unable to get copies of plans7

and that would certainly be an exceptional8

circumstance outside the appellant's control, correct?9

MR. BARDIN: Correct.10

CHAIRPERSON GRIFFIS: That's a quote from11

the chairman of the Zoning Commission. So, give me a12

milestone. Tell me when you had the documents.13

MR. BARDIN: The application to subdivide14

this lot, we never saw that until November 20.15

CHAIRPERSON GRIFFIS: The subdivision16

application?17

MR. BARDIN: That subdivision application18

showed us something we didn't know, that the Zuckerman19

brothers had not disclosed to DCRA that there was a20

building, a residence on the lot. Now, when you read21

zoning regulation 102.6, you can see that DCRA is not22

allowed to subdivide in a way that makes the building23

nonconforming, that makes the lot structure24

nonconforming.25
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CHAIRPERSON GRIFFIS: Right.1

MR. BARDIN: This is exactly what they2

did, and they did it certifying that it was in3

complete compliance with the zoning regulations. They4

did it because they were not informed by the applicant5

that there was a building there.6

CHAIRPERSON GRIFFIS: Okay. That's7

getting more into a substance.8

MR. BARDIN: That's one of the things we9

didn't know until November 28.10

CHAIRPERSON GRIFFIS: Let me finish. The11

critical piece is the 21st of November, '02.12

MR. BARDIN: 20th.13

CHAIRPERSON GRIFFIS: 20th, Okay, and that14

was the subdivision application was presented to you.15

That was a full application. You had drawings and16

all of that. That's when you were able to look at it.17

MR. BARDIN: That's when we were able to18

look at it. I believe that's when Mr. Herron was able19

to look at it.20

CHAIRPERSON GRIFFIS: Okay, next21

milestone.22

MR. BARDIN: Next, the storm water23

management plan. Let me give you that.24

CHAIRPERSON GRIFFIS: Why is that25
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pertinent to us, or zoning issues?1

MR. BARDIN: It's pertinent for three2

reasons. One, the zoning regulations, 3202, require3

topographic information. This seven-page document,4

I'm giving you only one of seven so as not to load5

your record. Both one of seven and four of seven have6

the only full scale topographic presentation that was7

made by the applicant. It was not on file on April8

19. We see from the document I just gave you, it was9

prepared on April 30 and apparently was filed on the10

2nd of May.11

Ms. Gilbert has said to you well, that's12

somebody else's document. It's not DCRA's, but they13

filed four copies, right?14

CHAIRPERSON GRIFFIS: Okay, what would15

this sheet show us that would give you the idea that16

some of the zoning regulations were, in fact, in17

violation, or proposed to be violated?18

MR. BARDIN: The zoning regulation that's19

being violated is the setdown. They were supposed to20

have this on file on April 19. We assumed that --21

CHAIRPERSON GRIFFIS: Okay. I just need22

to get the issues. Don't get frustrated.23

MR. BARDIN: I'm sorry.24

CHAIRPERSON GRIFFIS: Because if I don't25
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understand them, we're not going anywhere.1

MR. BARDIN: Fair enough.2

CHAIRPERSON GRIFFIS: So, your point of3

the storm water is that this was part of the4

documentation that should have been submitted.5

Otherwise, other things shouldn't have happened?6

MR. BARDIN: Right.7

CHAIRPERSON GRIFFIS: Okay. Now, let me8

ask, the DCRA representative going back to all this9

entire documentation that was delivered on the 26th,10

of those numerous things that were cited, site plan,11

water management plan, driveway cut, was there a cover12

sheet attached to this drawing set?13

MS. GILBERT: There was not a cover sheet14

that itemized each document that was being provided,15

if that's what you're asking. Is that what you're16

asking?17

CHAIRPERSON GRIFFIS: You know, I don't18

know what it would say, but is this the full -- there19

was no cover sheet on this?20

MS. GILBERT: There was the letter, which21

is actually placed in the back of the series of22

document.23

CHAIRPERSON GRIFFIS: And so there wasn't24

some big sheet that advertised the architecture firm25
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doing this job right on the cover of all these1

documents?2

MS. GILBERT: No. There was the letter3

that was addressed to Mr. Herron dated July 23 that is4

the last piece.5

CHAIRPERSON GRIFFIS: No, this submission6

to DCRA, not the distribution.7

MS. GILBERT: Oh, the submission.8

CHAIRPERSON GRIFFIS: Right.9

MS. GILBERT: I'm sorry. The submission10

to DCRA?11

CHAIRPERSON GRIFFIS: Yes.12

MS. GILBERT: Not our submission to --13

CHAIRPERSON GRIFFIS: That's correct.14

MS. GILBERT: No.15

CHAIRPERSON GRIFFIS: The architect's the16

developer's submission for a permit?17

MS. GILBERT: No.18

CHAIRPERSON GRIFFIS: Was there a cover19

sheet on it?20

MS. GILBERT: Not that I am aware of, no.21

CHAIRPERSON GRIFFIS: Okay.22

MR. BARDIN: Well, we're talking about23

--24

MS. GILBERT: May I just, since you had me25
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just mention two other things? There's been talk1

about the subdivision applications.2

CHAIRPERSON GRIFFIS: Oh, no. I'm going3

to let Mr. Bardin continue with his, and then if we4

need clarification, we can go back there.5

MS. GILBERT: Okay.6

MR. BARDIN: We're talking about the storm7

water management plan, which has the topography. It8

also has the two retaining walls. There are two9

critical retaining walls here. The DCRA staff faulted10

the application as filed for having inadequate11

information on retaining walls, even though the12

project is described in item 12 of the application,13

which you will find as Exhibit B to Mr. Epting's14

motion to dismiss, calls this a single family dwelling15

and retaining wall in each case. Retaining wall is a16

critical piece, but they didn't have the detail. They17

didn't even have the height. This is the document18

which shows you the details.19

Moreover, this shows you that these20

retaining walls are projecting into the public space21

beyond the building restriction line.22

CHAIRPERSON GRIFFIS: Okay, and what is23

the action of the DCRA that you would have24

anticipated, having found that information? There was25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

146

not sufficient detail of the retaining wall, as you1

just stated?2

MR. BARDIN: I would have anticipated,3

first of all, that they would have disclosed to us4

that this document hadn't been in their files on April5

19, something they never said, and I don't think6

they've yet said in so many words.7

Or, if it was in their file, it must have8

been in another form. I mean, it must have been taken9

away and replaced with this one.10

Number two, they should have concluded, in11

our judgment, and that they did not have a complete12

application which could be granted within the meaning13

of the zoning regulation called the setdown rule. You14

can't grant a building permit in this city without15

complying with the storm water management16

requirements. The fact that this has been carved away17

from DCRA and moved to the Department of Health18

doesn't make any difference. This building permit as19

applied for on April 19, these two building permits20

couldn't be granted unless they know something they21

haven't told us. So, I'm full stop on the storm water22

management.23

Now, I'd like to take you to the24

application itself. Mr. Epting told you that Exhibit25
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B to his motion to dismiss was the application. He1

put it in a way that looked like he was saying this is2

what was filed before April 19, but this is not what3

was filed. This was amended, and when we filed our4

opposition --5

CHAIRPERSON GRIFFIS: When you say6

amended, what do you mean?7

MR. BARDIN: I mean when Commissioner8

Maudlin and I went last week to DCRA and looked at9

that application, we saw that the sections which10

talked about projections had been whited out and11

something had been written in them. It previously12

said N/A. We didn't know that because this copy13

doesn't show you that, but what you see in those14

sections on projections here in Exhibit B to Mr.15

Epting's motion wasn't in the DCRA files on the 19th.16

We had the hint of that, the clue, because of their17

own, DCRA's own review.18

We then found out that in May, the DCRA19

concluded that the height and cost of the retaining20

walls wasn't in the application. What you have here21

looks like it was filled in, but the difficulty is22

DCRA does not keep a record of what was on file on the23

setdown date. I guess these setdown dates are rare in24

their experience.25
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CHAIRPERSON GRIFFIS: Okay.1

MR. BARDIN: The Applicant doesn't seem to2

-- the Zuckerman brothers don't seem to have it.3

CHAIRPERSON GRIFFIS: Let's pull you back4

because we're losing perspective of what we're5

actually addressing rather that huge merits of what6

your case is going to be. If I can refresh everybody,7

we're talking about a motion of timeliness.8

So, what we were going to is, what I was9

trying to have you address are the importance of10

times, milestone times, and how I understand what11

you're saying is you did not have information and12

could not have filed for an appeal until a certain13

date, and which date hopefully you will tell me, or14

the date when the appeal was filed.15

MR. BARDIN: After we read what we got on16

November 20, at least speaking for myself as one17

commissioner, I smelled a rate. We saw a problem. We18

saw things had been withheld.19

CHAIRPERSON GRIFFIS: Did you smell a20

zoning rat?21

MR. BARDIN: Yes.22

CHAIRPERSON GRIFFIS: Okay.23

MR. ZAIDAIN: Mr. Chair, I have a question24

on that point.25
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MR. BARDIN: I'm talking about the setdown1

rule.2

CHAIRPERSON GRIFFIS: Okay. Mr. Zaidain?3

MR. ZAIDAIN: Yes. You had mentioned on4

November 20 when the subdivision permit was issued?5

MR. BARDIN: No, no, the subdivision was6

authorized before April 19.7

MR. ZAIDAIN: Well, what's the November 208

date?9

MR. BARDIN: Well, we got on the 20th for10

the first time was the application Zuckerman brothers11

made to DCRA for subdivision, all right? This is12

something that Herron had been asking for in his FOIA13

since April 22.14

MR. ZAIDAIN: Well, you made the point15

that in the information you got on the 20th, which I16

thought you said was their subdivision permit, but you17

said you got a copy of the application, was another18

indication of another building on another lot?19

MR. BARDIN: This was a single lot, Lot 9,20

20,000 square feet. It had a building on it, okay?21

MR. ZAIDAIN: Right.22

MR. BARDIN: and they were proposing to23

subdivide that lot.24

MR. ZAIDAIN: Right. Well, the reason why25
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I ask is that the information that I have, there were1

two building permits issued on June 13, each for a2

single family lot, two single family buildings. So,3

how was the fact that there were two new lots and two4

new buildings new information on the 20th of November?5

MR. BARDIN: What was new information to6

us was that in April, when Zuckerman brothers asked to7

subdivide the lot before they had been given the8

permit to raze the building, before they had knocked9

down the building that was on the lot, they didn't10

tell DCRA there's a building there. We didn't even11

realize that the surveyor doesn't go out and look at12

these properties. It's all done by paper.13

I guess you guys probably know that. We14

didn't know that, but we certainly think Zuckermans15

knew that. If they had gone to the surveyor and said16

we plan to subdivide a lot which has a structure on it17

and make that subdivision line closer that the minimum18

yards under the standard zoning, DCRA would have had19

to disapprove, would have had to disapprove that20

subdivision. They couldn't grant it.21

CHAIRPERSON GRIFFIS: So the subdivision22

was illegal based on the existing building that was23

going to be razed?24

MR. BARDIN: Right, right.25
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CHAIRPERSON GRIFFIS: Is there in the1

subdivision process documentation that might not show2

existing buildings?3

MS. GILBERT: It's my understanding that4

under the existing procedures for subdivision, there5

is not a requirement to show the existing structures,6

so that when that subdivision request went before the7

surveyor's office, the surveyor's office may not have8

been specifically aware of the existing building on9

the lot. At the same time, on March 1, 2002, the10

Zuckerman brothers had filed a ways permit11

application, which was also pending before DCRA at the12

same time that the building permit applications were13

filed.14

Therefore, even though there may be a15

technical and temporary violation, I mean, arguable,16

let me just say arguably, there may be a temporary and17

technical violation of the zoning regulations while18

this existing structure is still there. It's all part19

of a process where it was understood that this20

building was going to be razed, that lots were being21

subdivided, and two new buildings were being22

--23

CHAIRPERSON GRIFFIS: The permit in DCRA24

while the subdivision was being processed?25
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CHAIRPERSON GRIFFIS: Ms. Renshaw?1

VICE CHAIRPERSON RENSHAW: Mr. Chairman,2

I'd like know if ANC 3F received notification of the3

raze permit, the filing?4

MR. BARDIN: Yes, we did. No, we received5

timely notification on the raze permit, Mr. Renshaw.6

Oh, the actual permit?7

VICE CHAIRPERSON RENSHAW: Yes.8

MR. BARDIN: Was issued June 13.9

VICE CHAIRPERSON RENSHAW: But you have 3010

days to review the permit, the raze permit.11

MS. GILBERT: That's correct.12

MR. BARDIN: Yes, but we're not here with13

any issue for this Board about the raze permit under14

the zoning regulations.15

VICE CHAIRPERSON RENSHAW: Okay.16

MR. BARDIN: We're not bringing you any17

issue on that. We're bringing you enough without18

that, okay? But the permit wasn't issued until June19

13.20

CHAIRPERSON GRIFFIS: The raze permit was21

before that.22

MR. BARDIN: The raze didn't take place23

until November.24

CHAIRPERSON GRIFFIS: Was the raze permit25
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part of the base, the overall permit issue on 13 June?1

MS. GILBERT: The raze permit was applied2

for March 1. It was not issued until June 13 together3

with the other permits, in large part because of all4

of the suggestions that things were incomplete. There5

is a whole asbestos study that was done because of6

complaints by Mr. Herron that there might be asbestos.7

There are all kinds of other things that were done8

which delays the issuance of the raze permit.9

CHAIRPERSON GRIFFIS: Okay.10

MR. ZAIDAIN: Mr. Bardin, did the ANC --11

I'm still educating myself on ANC processes sometimes,12

but did the ANC get copies of the building permits on13

June -- well, the ones that were issues on June 13 and14

there's a 30 day review window, I guess?15

MR. BARDIN: Somebody sent the A -- I16

think it was Mr. Epting, but somebody sent the ANC17

copies of the three permits, I believe, didn't he?18

Anyhow, we're not complaining that we didn't learn19

that the permits were issued. That's not a complaint.20

I think we had a letter from one of the local -- it21

wasn't Mr. Epting. One of the lawyers for --22

MR. EPTING: On June 20, Steve Sher of23

Holland and Knight filed a letter giving you all the24

numbers and saying that we're going to work on the25
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plans.1

CHAIRPERSON GRIFFIS: Also, let me get to2

a quick issue so the Board has an understanding, first3

of all, ANC proceeding. When we say, actually when4

you say, Mr. Bardin, the ANC is notified of a permit5

and allowed 30 days to review, what is the6

jurisdiction? Is DCRA to hold the permit for a 30-day7

review? Are they allowed to issue the permit, and it8

is more of a notification to the ANC? Do you have9

clarification on that?10

MR. BARDIN: Yes. In our view of the11

statute, and I'll give you a copy in a minute, the12

statute applies to this kind of construction. DCRA13

disagrees with us, and they have to give us notice of14

the raze permit and give us 30 days to comment.15

Sometimes we ask for extensions of time when there's a16

troublesome case. Most cases we have no comments to17

offer. You must understand, that's the way things18

normally work, but they can't act until --19

CHAIRPERSON GRIFFIS: Does it start from20

the application submission or is it from the issuance21

of a permit?22

MR. BARDIN: No, no, it's nothing -- it's23

30 days from the notice to the ANC that an application24

is pending. It's not notice that the application is25
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issued, but they're not supposed to act until the 301

days passes.2

In the case of raze permits, I think they3

concede the point because the corporation counsel4

formally ruled against them in a case involving my ANC5

where they were trying to take the opposite point of6

view on raze permits, too. Okay?7

CHAIRPERSON GRIFFIS: Okay.8

MR. BARDIN: I'm going to give you, let's9

see, you have it in your file a copy of Section 1-10

309.10 of the D.C. Code. It's an advisory11

neighborhood commission section, and I've marked in12

the margins where all these things are.13

CHAIRPERSON GRIFFIS: Our personal files.14

Good, okay. What else? Mr. Bardin, when you return15

to your seat, I need you to continue with this. I16

need you to give me an understanding of how much17

longer you need to address this motion of timeliness.18

What do you need, another three minutes, five19

minutes?20

MR. BARDIN: It will be a little bit more21

than that, but I'll try to make it very quick. We22

have listed in our opposition to the motion in23

appendix four a list of what Herron was supplied with,24

what he was never given and when he was given the25
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things which were critical in our judgment, and I1

believe Mr. Herron's judgment. I think that will help2

you sort out the issues as compared with the ton of3

stuff you got today from DCRA, which is mainly a4

report about asbestos, an issue which concerned Mr.5

Herron but is not before you at all.6

Now let me talk about the question that we7

raise, and we're supporting Mr. Herron on now, in our8

opposition at page A-1 and A-2. He says he intends to9

file an appeal of these permits tomorrow and want to10

confirm that the appeal should be filed with the Board11

of Appeals in review, the issues relating to the12

building code and to the BZA for issues relating to13

the zoning code.14

At that point, he was saying to DCRA,15

writing to the deputy director of DCRA and the head of16

the building regulatory group there, and say give me17

guidance. Whether they had to give him guidance or18

didn't have to give him guidance, they eventually did,19

and after some silence, in which he repeated, and I'm20

looking at A-3, the top paragraph. I have not21

received any communication yet regarding who is22

responsible -- I'm sorry, for the public space proof -23

- forget that. I also did not receive any indication24

of my appeal rights.25
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Now, he's not asking about appeal rights1

about the building code only. He's asking about the2

appeal rights under both the zoning regulations and3

the building code because he provides the previous4

questions. Eventually he gets an answer from DCRA5

which says, your appeal rights are specified in this6

section of the law, and those appeal rights point him7

right to the BAR, the Board of Appeals and Review, not8

to here.9

Now, this case, that makes it very much10

like a case that the D.C. Court of Appeals decided11

last week. I want to share it with you. The DCRA was12

a party to that case also. It involved an appellant13

named Felicity's Inc. who went to the BAR after being14

told in a document that your appeal is to the BAR,15

even though that document had attached to it, if you16

look at the footnote, below what I've highlighted,17

saying you can also go to the BZA for the zoning18

regulation then.19

But look what our D.C. Court of Appeals,20

Associate Judge Schwelb writing says. It says the21

Board of Appeals in review -- excuse me, the cases22

remanded to that board, the Board of Appeals to review23

with directions to dismiss Felicity's appeal to the24

board without prejudice, without prejudice, to an25
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appeal to the BZA.1

Now turn the page, page four. The matter2

is appealable to the Board of Zoning Adjustment.3

Felicity's should not be penalized or made to forfeit4

its appellate rights for following the course of5

action specified in the ALJ's order.6

Now, I mean, this case is even worse.7

You've got somebody not represented by counsel, no8

matter how sophisticated anybody wants to claim we9

are, certainly Mr. Herron isn't very sophisticated,10

and he's being told by the BAR in his correspondence11

with the deputy director that the place -- I'm sorry,12

was being told by DCRA the place to go is the BAR.13

Yes, sure, he gets contradictory advice14

from counsel for the Zuckerman brothers, but they have15

a slight interest. He's a taxpayer and he's paying to16

get accurate work done by DCRA. DCRA gives them17

inaccurate information. He waits until BAR agrees18

with Zuckerman brothers, and then he immediately19

promptly comes to this thing. So, I think this is a20

second reason -- I'm sorry Mr. Etherly isn't here, but21

this is a second reason why I think you should deny22

the motion to dismiss, because of the precedent that23

last week by the Court of Appeals.24

I would like to stop at this point for me25
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and just ask Mr. Herron to tell you his perception of1

what he was doing, what he was telling DCRA, what he2

understood them to be telling him, and why he thinks3

that information was being withheld from him.4

CHAIRPERSON GRIFFIS: Okay, all of which5

won't be redundant in any sense of what you told us.6

So, Mr. Herron, I'm going to give you a few minutes to7

prepare your comments so that they might be expedited.8

As Mr. Etherly has beat us to the rest rooms, we are9

now going to join him and be back in five minutes.10

MR. BARDIN: Could I just distribute one11

other document, because Mr. Epting, I think it was Mr.12

Epting, said there was some question about the13

regulatory provisions, which order we should be14

looking at, and I can see that that might be an issue.15

I've just prepared a table looking at the16

codified regulations of 11 DCMR and the, as we've17

looked at them, and the amendment that the Zoning18

Commission adopted in the year 2000. I want you and19

the other parties to have it because eventually I20

guess we will probably be arguing about that, maybe21

not on the timeliness issue, but if we get to the22

merits.23

CHAIRPERSON GRIFFIS: What section are you24

talking about?25
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MR. BARDIN: Well, I've done 3202.1

CHAIRPERSON GRIFFIS: Right, okay, and2

we're aware of that.3

MR. BARDIN: And also some of 3203 because4

there's parallel provisions for certificates of5

occupancy. I thought you'd want to have them all in6

front of you.7

CHAIRPERSON GRIFFIS: 3202.2 and .5, if8

I'm not mistaken. Make sure our corporation counsel,9

it's a nice thick copy of that.10

MR. BARDIN: Right. It's also part six.11

It's in very small type.12

CHAIRPERSON GRIFFIS: Indeed.13

MR. BARDIN: It's on one page.14

CHAIRPERSON GRIFFIS: Okay, we'll be back.15

(Whereupon, the foregoing matter16

went off the record at 5:14 p.m.17

and went back on the record at18

5:35 p.m.)19

CHAIRPERSON GRIFFIS: Okay. As we resume,20

we have been delivered the subsections 11 DCMR 3202,21

3203 amendments through December 8, 2002. That will22

go into the record and part of our files.23

Let us continue then as we left off.24

MR. BARDIN: Mr. Chairman?25
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CHAIRPERSON GRIFFIS: Yes.1

MR. BARDIN: Can I just give you one more2

thing before Mr. Herron speaks. This is an e-mail3

that our chairman, Cathy Wiss, wrote to me last night.4

MS. GILBERT: I would object on relevancy5

grounds.6

CHAIRPERSON GRIFFIS: Turn your mike.7

MR. BARDIN: Could I just say what it is,8

and then --9

CHAIRPERSON GRIFFIS: Hold on a second.10

She's going to restate her objection for the record.11

MR. BARDIN: I haven't stated what it is.12

MS. GILBERT: I would simply object on13

relevancy grounds because I don't see where it has any14

relevance to the motion to dismiss.15

CHAIRPERSON GRIFFIS: Okay. Mr. Bardin?16

MR. BARDIN: Our chair noticed for the17

first time last night when she got a copy of what we18

filed, a second November 20 letter. This is the DCRA19

general counsel and Ms. Gilbert to Herron in which20

they represent that certain things were taken care of21

because the Department of Health talked to22

Commissioner Wiss about this very project.23

It turns out that just it was factually24

not correct. They were talking to her about another25
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project in another part of Albemarle Street, more than1

a mile away, happened to hear earlier.2

CHAIRPERSON GRIFFIS: I'm confused. How3

does the Department of Health factor into this?4

MR. BARDIN: Because they review storm5

water management plans.6

CHAIRPERSON GRIFFIS: And that goes to7

your storm water management plan that is part of the8

not on file of 19 April and was to show the9

topographic requirements for the permit review?10

MR. BARDIN: No, it really goes the11

quality of the work DCRA does in reviewing and in12

answering citizens. I just want to give it to you13

now.14

CHAIRPERSON GRIFFIS: Wait. What would we15

do with that if that's the basis?16

MR. BARDIN: What?17

CHAIRPERSON GRIFFIS: On that, what would18

we do with it? If you're saying you're giving us that19

so that it goes to the issue of how DCRA communicates20

with citizens, what --21

MR. BARDIN: Well, what they actually told22

us about stormwater management all along was we've got23

a stormwater management plan. It's been reviewed by24

the Department of Health. Everything's fine.25
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Under the ANC law which I gave you, they1

have an obligation to make a series of findings2

addressing every concern that we have, and explaining3

why the ANC is right or wrong, and they've got to do4

it in writing. They didn't get around to doing that5

until this November 20 letter, and when they did, they6

were even factually erroneous on this.7

My reason to give it to you now is that8

Ms. Wiss is in the room. She has to go to choir9

practice. She has to leave at six. I don't think10

there will be any questions of her, but if there are,11

I'd like to make her available. She's under oath. We12

can always argue about whether there's anything you13

can do with this information or not.14

CHAIRPERSON GRIFFIS: That's what I'm15

trying to avoid. Does the objection stand?16

MS. GILBERT: I still say is has nothing17

to do with the motion to dismiss for timeliness on the18

basis of the appeal not being filed in a timely19

manner.20

CHAIRPERSON GRIFFIS: Indeed. Mr. Epting,21

an opinion, an objection? None? Silence on Mr.22

Epting's part. It will be noted.23

I tend to agree with the objection. I24

mean, this is going -- all we're doing is deliberating25
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a motion. It sounds like it's going a little bit1

larger to an issue of perhaps substance, but I'll give2

you the last word if you can leave me to that3

direction, Mr. Bardin.4

MR. BARDIN: Our contention is that5

because DCRA didn't take the great weight statute.6

They just had the opposite view of ours. They said it7

doesn't really apply here, that they did a perfunctory8

job of reviewing the contentions of the ANC, and this9

is a good example of how perfunctory it was. They10

obviously didn't convey to the Department of Health11

where this project was, and so the Department of12

Health commented on a another project in another year13

and then more than a mile away.14

CHAIRPERSON GRIFFIS: And somehow that's15

connected to you withholding an application for an16

appeal, or pursuing the appeal?17

MR. BARDIN: We didn't know how bad this18

case was, members of the Board, until November 20, and19

two things happened in November 20. We get from Mr.20

Epting the documents which they had been withholding,21

both Zuckermans, which is their right to withhold.22

They don't have to give us anything if they don't want23

to, but DCRA doesn't have a right to withhold. We get24

documents we never saw.25
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Then we get because Mr. Herron then shared1

it with us, DCRA's explanation they really think is2

the rationale for their actions. As pointed out in3

the motions at paragraph one, their view is that4

what's on file on the 19th of April doesn't really5

matter much because it's their practice to give people6

who have inadequate applications notice and an7

opportunity to correct the defects.8

Now, that means to me, that's our9

argument, for purposes of the zoning regulation called10

the setdown rule, they're not administering it. So11

that the notion that you should give deference to12

DCRA's view of what's a complete application when they13

tell us on November 20 in paragraph one of the same14

letter that they don't care whether it's complete.15

They're going to give somebody a chance to correct all16

the gaps. It's just an illustration that no matter17

how good a job they are in issuing the permits,18

they're not doing a good job at all or a credible job,19

on administering the setdown rule. Those are my20

arguments.21

MS. GILBERT: May I just respond very22

briefly? Let me just say that the November 20 letter23

that Mr. Bardin is referring to was a letter to Mr.24

Herron pertaining to the BAR appeals, specifically25
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pertaining to his claims under the construction codes1

which he had specifically demanded from DCRA.2

With respect to the great weight issues,3

Ms. Theresa Lewis --4

MR HERRON: I object. That's not correct.5

MS. GILBERT: Ms. Theresa Lewis responded6

on June 11 in a letter which responded to each of the7

points raised by the ANC.8

CHAIRPERSON GRIFFIS: Okay. Mr. Herron,9

you have an objection which is also a good way to step10

you into addressing the Board. Your objection is a11

comment describing the letter to you?12

MR. HERRON: That's correct, Mr. Chairman,13

and thank you for the opportunity to be heard. That14

letter that Ms. Gilbert is referring to is a direct15

response from a meeting I had with the Mayor while he16

was campaigning, trying to get DCRA to focus on these17

issues, and actually respond to me in an intelligent18

way.19

CHAIRPERSON GRIFFIS: Okay.20

MR. HERRON: So, it was not in response to21

the BAR. It was in response to a request from the22

Mayor that I personally made to him at a fundraiser.23

CHAIRPERSON GRIFFIS: Okay.24

MR. HERRON: So, I want to clarify that,25
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and I'm going to clarify a lot of other inaccurate1

statements that have been made so far today also.2

CHAIRPERSON GRIFFIS: Okay. Then let's3

first dispense with the issue of we have an objection4

of accepting into the record the letter. Let me hear5

from Board members. Any objection to accepting? Any6

applause for accepting?7

MR. ETHERLY: Mr. Chair, I'm inclined to8

agree with your reading of the relevancy. I think,9

quite honestly, we've exhaustively looked at this10

question, and I think it's a very narrow one. I just11

don't see the probative value of bringing further12

testimony in from Ms. Wiss at this juncture.13

CHAIRPERSON GRIFFIS: Others? Neutral14

feelings? Strong feelings? Ms. Renshaw?15

MR. ZAIDAIN: I think we can take it for16

what it's worth in terms of its relevance. I don't17

have a problem if it's on the record.18

CHAIRPERSON GRIFFIS: Okay, so you would19

support accepting it, and then we will deal with its20

relevancy if it's appropriate?21

MR. ZAIDAIN: Yes.22

CHAIRPERSON GRIFFIS: Us being the judge,23

very well then, let's accept it and let's get it24

distributed, and then let's move on.25
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Mr. Herron, it is your floor.1

MR. HERRON: Thank you, Mr. Chairman. I2

wanted to start off with a little bit of background to3

try to clarify some things. I moved to Forrest Hills4

in Washington, D.C. in November, 2001. Everything I5

know about the building code and about the zoning code6

and other D.C. laws I have learned since April of7

2002, primarily through research on the internet.8

I'm trying to protect my major investment.9

I had a builder who is making major changes to the10

house across the street from me, and he refused to11

meet with me. I'm not a lawyer. I have a full-time12

job, and I have a one-year old, so you can imagine the13

demands on my time.14

There have been numerous inaccurate15

statements made by Mr. Epting and Ms. Gilbert. First16

of all, I didn't intend and didn't see any plans on17

April 25. I was not even at the meeting. On May 28,18

the meeting that was held with Ms. Lewis, the plans,19

we requested that the plans be available. They were20

not available, as they were out for modifications by21

the Applicant. So, if they were complete on April 19,22

I'm not sure why they were still being modified.23

One of the first things that I learned in24

researching D.C. law. zoning code, building code, was25
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the concept to open government and the FOIA laws. So,1

I filed a FOIA claim on April 22. DCRA ignored me,2

didn't even respond.3

I then filed an appeal following the4

procedures in the regulations on May 12 with the5

Mayor's office. The Secretary of the District of6

Columbia overruled DCRA and agreed with my FOIA claim7

on June 12.8

The permits were issued on June 13, so you9

can imagine how much time I had to look at them, even10

if DCRA had supplied them to me. However, you'll note11

from the date of Ms. Gilbert's filing, it took until12

July 23, over 40 days. I think DCRA had seven days to13

respond. It took them over 40 days for them to give14

me any documents in response to that FOIA request.15

CHAIRPERSON GRIFFIS: When did you get16

documents?17

MR. HERRON: I believe I got them on the18

26th.19

CHAIRPERSON GRIFFIS: Of?20

MR. HERRON: 26 July, what documents did21

you receive?22

MR. HERRON: I believe I got most of the -23

- I have not looked at Mrs. Gilbert's filing from24

today, but I would imagine it's the same set of25
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documents.1

CHAIRPERSON GRIFFIS: Okay.2

MR. HERRON: But let me make it clear that3

there are a couple of things that are missing from4

those documents, many of which I noted that day when I5

went down there.6

CHAIRPERSON GRIFFIS: Right. We made note7

of that.8

MR. HERRON: You've seen on my record.9

CHAIRPERSON GRIFFIS: Exactly.10

MR. HERRON: Let me explain why those are11

important, okay? We are here under the grandfathering12

law, which is Section 3202.5 of the zoning code. That13

law or regulation, I believe it is, refers to Section14

3202, and 3202 spells out two of the things that you15

need to have in order to have a valid application as16

of April 19.17

3202(a) Refers to a topographic map.18

We've had this discussion about the stormwater19

management plan. It's the same map. It's the only20

topographic map that exists.21

3202(b) Refers to a site survey. There22

was a site survey dated April 18, which we didn't23

receive until November 20. That would have been the24

site survey that was on file as of this critical date,25
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April 19.1

So, it would be very hard for us to come2

and file this appeal. I don't know how we would have3

filed it, you know, been charged with knowledge on4

June 13. We hadn't even received any documents. Then5

it would be very hard for us to file an appeal without6

having seen those two documents.7

The other thing I will point out is those8

two documents are the only two documents that show the9

siting of the houses on the lot. So, without those10

two documents, you don't know where the houses are11

going on the lot.12

MR. ZAIDAIN: And when did you first see13

those documents?14

MR. HERRON: November 20.15

MR. ZAIDAIN: So, the siting of the house16

and where they are in terms of the lot was never17

discussed during the BAR hearings?18

MR. HERRON: During the BAR hearings,19

you'll have to understand. I'll give you the20

background as to why I received documents on November21

20 because then it gets relevant to your question.22

It's only because I filed a subpoena request with BAR23

because I wasn't getting any documents. No one had24

given me any -- I still didn't have the documents I25
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needed, even in the BAR case, which is still pending,1

by the way. It has not been fully dismissed.2

I still didn't have the documents, so I3

filed a subpoena request to try and get the documents,4

and Mr. Epting gave us the documents in response to5

that subpoena request.6

MR. ZAIDAIN: Well, that still doesn't7

really answer my question. I mean, one of the issues8

that's been alleged, and this is on the merits, so I9

don't want to discuss that, is the issue of a side10

yard, and that's clearly a zoning issue. That you11

were never made aware of the side yard dimensions12

during the BAR process?13

MR. HERRON: The siting of the house as it14

was on file on April 18 was not provided to me until15

November 20. The topographic map, which is the only16

other document that sites the house and shows17

dimensions and side yards and all those types of18

things, was also not provided to me until November 20.19

MR. ZAIDAIN: Well, I mean, but I'm saying20

were you aware -- this is during the BAR hearings.21

MR. HERRON: But the BAR hearings, one of22

the things Mr. Epting has pointed out, is that the BAR23

wouldn't let me investigate and explore the zoning24

issues until they ruled on that motion. So, that25
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motion was ruled on in late October also, I believe.1

MR. ZAIDAIN: It's just this is really2

confusing because in your application to the BAR, you3

allege zoning violations.4

MR. HERRON: Because I thought I knew.5

The only thing I thought at that point in time, that6

they didn't have a complete application. I had been7

told by my neighbors that they didn't have a8

stormwater management plan. So, at that point in9

time, I thought they had an incomplete application.10

So, I was arguing, the zoning regulations I was11

arguing was trying to cite 3202.5, but I didn't have12

any documentation to support it at that point in time,13

and I'm going to address why I went to the BAR also,14

if I could.15

The next issue is why I went to the BAR16

and then I'm going to talk about my letters to Mr.17

Clark. Why I went to the BAR, I was very aware and18

concerned about the idea of making some technical19

breach to my appeal. Obviously I spent hundreds of20

hours on this appeal of my own personal time, so the21

last thing I wanted to do was make some technical22

breach.23

So, that's why I sent the e-mail to24

Theresa Lewis on July 2, asking her, you know, where25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

174

do I go. Now, I'm a citizen, a taxpayer. I would1

expect that the D.C. government would give me an2

honest answer. I think that's a reasonable3

expectation. They said I'd have a response by July 9.4

I didn't.5

On July 19, I sent a letter which I think6

is in your files, saying while you know that I have7

appealed with the BAR, I would also like to know my8

other appeals rights that I have. So, again, I'm very9

clear that I want to make sure that I'm not in a10

technical default.11

I get my answer -- that was at 8:00 in the12

morning. I got an answer at 4:00 in the afternoon13

saying Mr. Herron, in response to your letters, and14

this again is in the record, I believe. The procedure15

for appealing decisions is listed in Section 122 of16

DCMR 12(a), which is the building code under appeals.17

I then sent an e-mail back to DCRA and I18

said, I looked at that section, and that section19

refers to a form that I might have to fill out. This20

shows you how diligent I'm trying to be about this. I21

sent back and said I would request that a copy of such22

form be forwarded to me so that I can be sure that I'm23

not -- and this is the appeal within the department,24

so that I can insure that I'm not violating the25
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technicality. I didn't want to be thrown out on a1

technicality.2

So, I'm trying very hard to follow all of3

these rules, which I didn't know. Again, I'm learning4

as I go along.5

So, the next point is to go to the letters6

to Mr. Clark. I sent a letter to Mr. Clark on July 3,7

I believe, and received a letter back from Mr. Clark8

personally, the director of DCRA, I think dated July9

9, saying that they would review my issues and respond10

to me.11

Now, again as a taxpayer, I would expect12

that if a director of an agency tells me he's going to13

review something and respond to me, that' he's going14

to do it, and that they're going to take it seriously,15

and that they're going to respond. I don't expect16

that to be a blow-off. If they want to blow me off,17

say no, we're done. We'll blow you off.18

CHAIRPERSON GRIFFIS: Okay.19

MR. HERRON: I didn't get a response. I20

sent a number of e-mails. I sent another letter on21

October 11 which I believe Mr. Epting has put22

partially into the record. What he didn't put in is23

the attachment to the letter which goes into all the24

zoning issues that he claims I didn't bring up in25
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front of Mr. Clark. Those zoning issues are again the1

issues of 3202.5 and referenced 3202.2. I'm not2

prepared to submit it today with copies. I have an3

original with me I can show you, but I'm happy to add4

that into the record to complete the exhibit that Mr.5

Epting has put into the record, but he tried to allude6

that I wasn't raising zoning issues at that point in7

time to Mr. Clark. It's clear I was.8

CHAIRPERSON GRIFFIS: Do you know whether9

that attachment was produced?10

MR. HERRON: That letter was sent on11

October 11.12

MR. ZAIDAIN: Just to clarify because we13

were talking about the BAR. So, when you appealed to14

the BAR, you were not raising issues such as the15

possibility of the development, violating the Forrest16

Hills slope and tree overlay nor 3202.5?17

MR. HERRON: Yes, I did raise that at the18

BAR because at that time, I thought I was in the right19

jurisdiction for those things because that's where I20

had been told to go. So, yes, in my BAR filings I21

raised those, and in both of my letters to Mr. Clark,22

I raised those issues.23

So, I then received Mr. Clark's letter on24

October 23, which said, you know, this is our final25
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decision. Now, after my October 11 letter, I again1

got a letter from Mr. Clark, which I don't have the2

date of, but it's somewhere between the 11th and the3

23rd, which again said we're reviewing your issues,4

and we will get back to you. So, again, my5

expectation is that the director of an agency would6

get back to me and respond.7

We talked about what an exceptional -- Mr.8

Etherly had brought up what an exceptional9

circumstance is. I have gone and done everything I10

know how to do to try to get the information out of11

people, to understand what is going on in this case.12

It's been a painful, long, drawn out process, and it's13

been less that forthright.14

You know, one of the reasons that I'm so15

frustrated about it is the amount of time it took.16

You know, if you read the regulations right before17

FOIA, it talks about D.C. having an open government.18

CHAIRPERSON GRIFFIS: Right.19

MR. HERRON: That certainly has not been20

my experience in this case.21

CHAIRPERSON GRIFFIS: Well, I think we22

have great empathy for what hurdles you've gone23

through. When you talked about, first of all, being24

very attentive to the technical details and also25
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requesting information, were you not also1

communicating with the ANC and other people in the2

neighborhood about this?3

MR. HERRON: Let me address that. Yes, I4

went to my first ANC meeting. Quite honestly,5

probably before March, I didn't know what the ANC did.6

CHAIRPERSON GRIFFIS: Right.7

MR. HERRON: Okay. So, I went to my first8

ANC meeting I believe in March where the issue was9

discussed as an open item. I went back in April and10

that's what lead to the resolutions that were filed11

that DCRA ignored, but they were filed.12

CHAIRPERSON GRIFFIS: Was there no13

discussion about zoning issues at that point?14

MR. HERRON: About whether BAR and BZA, is15

that your question?16

CHAIRPERSON GRIFFIS: Well, that's the17

next step to the question. I mean, if there were18

zoning issues that were brought up in that forum with19

people that had been around that had been through20

this, was there no point where people said21

--22

MR. HERRON: The only discussion I had was23

I think you may be familiar with the Darrel Grinstead24

case, which is a case that was heard by the BZA which25
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involves ANC 3F. In that case, it was similar1

circumstances, where Mr. Grinstead got information2

after the date of the building permits. He wrote3

letters to DCRA, and one of the things that he kept4

getting told was he couldn't file a BZA appeal until5

he got a final ruling from DCRA.6

CHAIRPERSON GRIFFIS: What's your final7

ruling from DCRA?8

MR. HERRON: That's the October 23 letter.9

That's what I was trying to get out of that October10

23 letter. So, you know, the only thing I knew from11

the neighborhood conversation was, you know, the12

Grinstead case. I was trying to follow that.13

CHAIRPERSON GRIFFIS: Okay, anything else?14

MR. HERRON: No, I believe I've covered15

it. Thank you.16

MR. ZAIDAIN: I have a question because17

I'm learning a lot about the BAR today. Anybody in18

the room who has been sworn in at least can answer19

this question for me. Don't you have to have a formal20

final ruling in order to appeal to the BAR? Why would21

you be able to appeal to the BAR on something that's22

not a final ruling?23

MR. HERRON: The answer to that, at least24

my understanding, and I was learning along with you,25
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is that the BAR hears appeals of building permits,1

okay. I knew the building permit had been issued. I2

didn't know what the zoning issues were at the time.3

MR. ZAIDAIN: I understand that, and4

here's why I'm struggling with all this, and maybe5

this will help this along since I think you said --6

were you finished with your --7

MR. HERRON: Yes, I mean, the only other8

comment I would make is as a citizen, it's very9

confusing to me as to why there's a split10

jurisdiction, and why there's not one appeal place.11

MR. ZAIDAIN: No, I can understand that.12

MR. HERRON: I just wanted to make that13

general comment. It's extremely confusing to me that14

I have to argue certain issues in front of the BAR and15

certain issues here. I will also say that it wasn't16

because DCRA made me come here. It's because of Mr.17

Epting's motions at the BAR that I'm here.18

So, it's very confusing to me as to why19

it's a split jurisdiction.20

MR. ZAIDAIN: Well, that's kind of21

troubling that you say that because I think Mr.22

Epting's motions were -- I don't have the date in23

front of me, but were given to you -- I mean, the crux24

of the matter that we have to deal with, and this is25
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why this is a struggle for us is I mean, we understand1

totally all of your issues with -- understand, I mean,2

I can't say that I've had the same experience. I've3

never had to go to that process, but I mean, this4

Board is not a DCRA review board in the sense of a5

review. We have to review certain things, and we have6

a certain timeliness issue in front of us.7

The crux of that matter is should or8

should have known about the zoning issues. Sixty days9

from that, you have to appeal to this Board, and10

that's what we have to deal with. As far as the ANC11

goes, and somewhat the documents I've read in terms of12

the appeal to the BAR is the tree and slope overlay is13

brought up consistently. There's an e-mail to Phil14

Cogan, who is an ANC commissioner at the time, 3F, who15

he had obviously brought up the tree and slope overlay16

to DCR because in their response, and this is dated17

May, almost a year ago. Well, ten months ago.18

he had obviously brought that up to them19

because as this agency is aware of the proposed Forest20

Hills tree and slope overlay, et cetera, et cetera, et21

cetera. So, I mean, we have to look at this from an22

objection audience and say the tree and slope overlay23

is a zoning text amendment before the Zoning24

Commission. How can one not know that the that's a25
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zoning issue that should come before the Board of1

Zoning Adjustments.2

I understand, but the second point is that3

when the word zoning is in there and you know that4

it's a zoning action, how within 60 days you cannot5

find out that the Board of Zoning Adjustments is the6

proper body to go through. That's what I'm struggling7

with.8

MR. HERRON: Because as a taxpayer, I9

asked the agency that issued the permits, and they10

told me to go to the BAR.11

MR. ZAIDAIN: Right, and I can understand12

that.13

MR. HERRON: And you know, as Mr. Bardin14

pointed out, that recent case tends to support our15

position on that. You know, I didn't know that16

existed at the time, but my point is that you know, I17

asked, you know, several times, where should I go18

about this, and they said go to the BAR.19

I also mentioned that DCRA never objected20

to the case being filed in the BAR.21

MR. ZAIDAIN: Right.22

MR. HERRON: So, I assumed that all along23

I was in the right place.24

MR. ZAIDAIN: And I completely understand25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

183

the frustration with that, but we have to --1

MR. HERRON: If I was going to listen to2

Mr. Epting -- let me just make one other point.3

MR. ZAIDAIN: Okay.4

MR. HERRON: Sorry. If I was going to5

listen to Mr. Epting about everything, I would have6

given up a long time ago.7

CHAIRPERSON GRIFFIS: Let's be clear about8

that because I'm getting mixed signals. At one point,9

and you just made the comment, the only reason why10

you're here is because of Mr. Epting's communication,11

and that would be 18 July.12

MR. HERRON: No, sir, it's because the BAR13

ruled in October that it wasn't a BAR issue, that it14

was a BZA issue. So, until October, I thought I was15

still -- Until, and I don't have the date of that one,16

but it's late October, maybe even early November --17

October 28, thank you. Until that ruling, I thought I18

was in the right jurisdiction because that's where I19

had been told to go. So, I assumed that I was in the20

right place at that point in time.21

I also assumed at that point in time that22

Mr. Clark was seriously looking at my letters. The23

other thing that needs to be pointed out is between24

the first letter I wrote to Mr. Clark, and the second,25
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I had gotten, you know, some more information. I1

actually had seen the building plans and permits. So,2

you know, I had a little bit more information, but I3

didn't still have all the information that I needed to4

come to you all, which is what I have now and what I5

got November 20 and what I came to you with.6

MR. ZAIDAIN: Hold on one second. I may7

be answering my question. You filed a response to Mr.8

Epting's filing at the BAR level about the zoning9

issues, correct? I'm kind of talking out loud here10

because I want to make sure I have it in front of me.11

MR. HERRON: I believe that I did file12

that. Just so, without getting into a lot of the BAR13

issues, the BAR issues are to the point of whether the14

application should have even been accepted initially15

under the building code regulations by DCRA, not the16

zoning code regulations because I didn't have the17

information about the zoning code at the time. I18

didn't know what was on record. I certainly didn't19

know anything about the subdivision at that point in20

time, although that was in my clearly marked in my21

first FOIA request, was the information about the22

subdivision because I knew the process was going on,23

but no one had ever given me anything that said, you24

know, this is what they submitted.25
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MR. EPTING: That's just not true. My1

July 18 motion, Exhibit G, gave him the subdivision2

application. Exhibit H gave him the plans and stuff,3

the subdivision plat. So, that was there.4

MR. HERRON: I object to his comment5

because it didn't include the actual drawings that are6

required to be submitted with it, and the drawings are7

what showed us that they didn't show the existing lot.8

So, you know, he again gave a piece of the document.9

He didn't give the complete document, and in not10

giving the complete document, didn't give us the piece11

of information that we needed to know about.12

So, he gave us, you know, little tidbits.13

The whole way along, I was getting little tidbits of14

the information, and I was trying to, you know, find15

more and struggle for more. No one would sit down16

with me and say here's all the information. That was17

the struggle, and that's why we're here now and not18

months ago.19

MR. BARDIN: May I interject? I think Mr.20

Epting has probably misspoken himself because we got a21

copy of the preliminary sketch which was attached to22

the application and which showed a proposal to take23

one big lot and divide it into two, and show dotted24

lines for two proposed houses in a very generalized25
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way, but did not show that there was an existing house1

in the middle of the lot. That was not provided in2

July. That was not provided in August or September or3

October. That was provided November 20.4

Could I just address --5

CHAIRPERSON GRIFFIS: What?6

MR. BARDIN: Mr. Zaidain's question?7

CHAIRPERSON GRIFFIS: You may.8

MR. BARDIN: I want to make one thing very9

clear. On this BAR jurisdiction, there's been an10

exchange between Mr. Epting and ANC in the filings.11

We didn't know until this morning when we read Judge12

Schwelb's decision in the Felicity case that13

apparently there's a statute that says that your14

jurisdiction is exclusive on statute about BAR and15

BZA, it says your jurisdiction is exclusive on zoning16

issues.17

We thought -- we didn't know that. All we18

were aware of was the Mayor's orders, at least three19

of them, creating the BAR. So, that comes as a20

constant revelation.21

MR. EPTING: I cited that statute in my22

motion on July 18.23

MR. BARDIN: Well, I was careless in not24

noting that. Mr. Epting's a better lawyer than I am,25
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but I want you to focus on a big choice you have here.1

Mr. Epting is right. Mr. Epting is right. Anybody2

who objected to the building permits in terms of the3

setdown rule should have filed what he calls a4

prophylactic application with you, right, which means5

just get something in there on the record before you6

know what's going on, before you know the facts, and I7

don't frankly yet understand your process well enough8

to know what you would do with a prophylactic9

application. Do you confer subpoena power on private10

citizens like Mr. Herron or government agencies like11

ACN's, or do you hold a hearing before we know the12

facts and then say we haven't proven our case?13

CHAIRPERSON GRIFFIS: Okay.14

MR. BARDIN: You see, the problem with15

these prophylactic applications, if you get them,16

where nobody knows what's really going on.17

CHAIRPERSON GRIFFIS: Indeed. And Mr.18

Herron, what do you see as the zoning issues that are19

being appealed before this Board immediately?20

MR. HERRON: Yes, the question is whether21

the application conformed to the setdown.22

CHAIRPERSON GRIFFIS: Okay.23

MR. HERRON: So, it's 3202.5. 3202.524

Requires, I think if I can paraphrase it --25
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CHAIRPERSON GRIFFIS: There's no need to.1

I know it.2

MR. HERRON: Okay. So, the question is3

that, and I didn't get the documents I needed to be4

able to analyze that until November 20. That's issue5

one.6

Issue two is the issue as to whether the7

subdivision was proper or not, and again, I didn't8

have the subdivision application and the attached9

drawings until November 20, the preliminary sketch,10

I'm sorry, until November 20.11

The third thing I didn't have until12

November 20 is the builder's, the surveyor's site13

plan, which is required under 3203(b). There is three14

versions of it. There's an April 4 version, and April15

18 version, and a May 14 version of it, I believe. I16

didn't have the April -- all I ever saw was the final17

one, so I didn't know what was one file as of the day18

of the setdown.19

What's critical here is the setdown. Now,20

one other point I'll make, and I may be wrong because21

I'm not a lawyer, but I believe the burden of proof in22

front of the BZA is different from the burden of proof23

in front of the BAR. It's stronger. So, I have to24

prove my case in front of the BZA. So, I have to have25
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documents before I can come to you.1

So, you know, this is to support Mr.2

Bardin's argument about the prophylactic. If I came3

to you and didn't have any documents, you would have4

said you can't prove your case. That's not the case5

under the BAR. Under the BAR, the person that's6

issued the order, in this case, the permits, has the7

burden of proof. So, it's a different burden of8

proof, and you need different documents also.9

CHAIRPERSON GRIFFIS: Now, the issue with10

the subdivision, there was a zoning violation you have11

alleged now, and what was that specifically?12

MR. HERRON: That the subdivision didn't13

have, when you subdivided the lot, you didn't have a14

side yard for the existing house. So, the subdivision15

cut off a corner of the existing house.16

CHAIRPERSON GRIFFIS: Okay. I think this17

Board has heard today the fact that there was an error18

in terms of the subdivision and showing, and I think19

it was essentially admitted to from DCRA's realm, the20

point going, I think we can acknowledge that. I can21

take corporation's counsel advice on how we actually22

need to proceed on it.23

In my capacity here and my common sense,24

it begins to -- actually, I may need to repeat that as25
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corporation counsel is coming in. Hopefully someone1

will advise him. But it seems to me that there we2

have it. There is something definitive that has been3

cleared. What recourse that is, whether we uphold the4

appeal based on that and send it back to DCRA, I'm not5

sure what is left to do with it or what recourse DCRA6

actually has.7

If there's a subdivision or there was an8

error in the subdivision, and it was based on the9

existing building, which has now been razed, what is10

left to do with it?11

MR. HERRON: I think the point from our12

perspective, if I can respond to that, and Mr. Bardin,13

you may also, is that you can't issue building permits14

and you can't have a valid application without a15

subdivision first. So, one of the things that they16

were racing to do in order to meet your --17

CHAIRPERSON GRIFFIS: Your point would be18

that it actually then invalidates the permits that19

were issued?20

MR. HERRON: It would invalidate, it would21

make them accountable to tree and slope provisions,22

yes.23

CHAIRPERSON GRIFFIS: I think that would24

be very difficult to continue with, but if that's --my25
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difficulty here is, first of all, I quite frankly1

coming into this wasn't clear, which is why I've asked2

probably less than or more than half a dozen times,3

where are the zoning issues because that is, in fact,4

what our jurisdiction is, and the only thing that we5

can hear. So, trying to clarify those is very6

important to us because it then goes to the fact of7

when were you able to know that, and that sets the8

time line of which we are just in the motion to9

decide.10

I think we've heard enough at this point,11

and I would let the Board deliberate on the motion.12

You need to turn your mike on.13

MS. GILBERT: Could I respond to just a14

couple of the points that were raised by Mr. Bardin15

and Mr. Herron?16

CHAIRPERSON GRIFFIS: Oh.17

MR. EPTING: And I'd like to actually18

address Mr. --19

MS. GILBERT: I promise to be very brief.20

MR. EPTING: Mr. Etherly's comments one21

more time about Waste Management because we had a22

chance to look at it during the break.23

CHAIRPERSON GRIFFIS: Okay, we're going to24

be very brief, and then I'd like to get something done25
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today.1

MS. GILBERT: Right. Let me just say, one2

of the complaints was that the stormwater management3

plans were not provided, and that you needed a4

complete application for the purposes of the zoning5

regulations. I think that it's important in looking6

at 3202 of the zoning regulations to note that it says7

for the purposes of demonstrating compliance with the8

provisions of the zoning regulations. These things9

are required to be submitted as necessary for showing10

compliance with the zoning regulations.11

It's our position that the stormwater12

management plans had no relevance to proving13

compliance with the zoning regulations.14

CHAIRPERSON GRIFFIS: Then where was the15

siting of the building shown?16

MS. GILBERT: The siting of the building17

is shown on the plat, on the surveyor's plat. Mr.18

Herron just mentioned that there are three different19

versions of the surveyor's plat. I have the two20

others if anyone's interested in looking at them now.21

The differences between the April 4, and April 18,22

and the May 14 surveyor's plat has nothing to do with23

the dimensions of the side yards, the setback, or the24

height. Those things are shown the same on the April25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

193

4, and April 18, and the one that was revised for May1

14.2

CHAIRPERSON GRIFFIS: Was the plat part of3

that --4

MR. HERRON: I'm sorry, that's not5

accurate.6

MS. GILBERT: For the purposes of the side7

yard requirements, it is accurate.8

CHAIRPERSON GRIFFIS: Okay. Was the plat,9

whatever version, attached in the 26 July distribution10

to Mr. Herron of these documents?11

MS. GILBERT: The one that was attached to12

the 26 July distribution was the one that's dated 4-13

18, was revised 5-14.14

CHAIRPERSON GRIFFIS: It is 8-1/2 by 11,15

do you know?16

MS. GILBERT: Well, some of them that were17

attached were reduced 8-1/2 by 11 and some are 11 by18

14, or whatever that is, 8 by 14.19

CHAIRPERSON GRIFFIS: Okay. Mr. Herron,20

this is the package you received, correct?21

MR. HERRON: I haven't looked at it to22

know for sure, but I'm assuming it is.23

CHAIRPERSON GRIFFIS: Is there a copy on24

that table?25
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MS. GILBERT: And I'd like to --1

CHAIRPERSON GRIFFIS: Actually, this is2

important. So, before we proceed.3

MS. GILBERT: Okay.4

CHAIRPERSON GRIFFIS: Mr. Herron, I'm5

going to ask you to go, although these are not page --6

probably the 13th page of that. Can you open that up?7

MR. HERRON: What am I looking for?8

CHAIRPERSON GRIFFIS: You're looking for9

this diagram, which shows what I am assuming is a10

zoning calculation. I'm not sure what it's attendant11

to or anything of that nature. I just want to verify12

that this is in the document that you received.13

MR. HERRON: Okay, but that's not the site14

plan that we're talking about, sir.15

CHAIRPERSON GRIFFIS: The site plan you're16

talking about is for the subdivision?17

MR. HERRON: No, the site plan we're18

talking about --19

CHAIRPERSON GRIFFIS: Turn on the mike,20

please.21

MR. HERRON: I'm sorry. The site plan22

we're talking about shows the building restriction23

lines, shows the side yard setbacks, shows the actual24

siting. This is just, I believe, just for the lot25
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computation. Now, I would question whether this is1

actually accurate, but this is another story for2

another day.3

CHAIRPERSON GRIFFIS: Actually, it4

wouldn't be another story for another day. It would5

be the basis for an appeal.6

Now, I just lost the plat because there is7

one in here.8

MR. HERRON: Yes, there's a plat about9

eight pages back.10

CHAIRPERSON GRIFFIS: Yes, there it is.11

MR. HERRON: But that's dated 5-14. So,12

what we don't know, what was on --13

CHAIRPERSON GRIFFIS: Was part of the14

package distributed on 26 July, correct?15

MS. GILBERT: Correct.16

MR. HERRON: It is, but again, it's dated17

5-14, so it's been modified.18

CHAIRPERSON GRIFFIS: It's been revised,19

yes.20

MR. HERRON: So, what I was concerned21

about and what I think you are concerned about is what22

was on file at 4-18. So, at this point in time, I23

knew there was something else on file, and that24

something had been revised, but I didn't know what it25
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was. So, what we're concerned about is what was on1

file on April 19. That is a document I didn't receive2

until November 20, and that would be one of the3

supporting documents for the appeal, not this4

document.5

CHAIRPERSON GRIFFIS: You have the6

original plat unrevised, and that's what you received7

on 20 November?8

MR. HERRON: Correct, the April 189

version.10

CHAIRPERSON GRIFFIS: And what's the11

difference?12

MR. HERRON: There's a number of13

differences in the siting and the size of the house,14

and the dimensions.15

CHAIRPERSON GRIFFIS: What are the zoning16

implications?17

MR. HERRON: I'm sorry?18

CHAIRPERSON GRIFFIS: What are the zoning19

implications? Was there, the first submission, did it20

violate a side yard? Did it violate any setback?21

MR. HERRON: The first submission of 44,22

first of all, was submitted, and when -- you have to23

remember, when they applied on 4-4, they didn't have a24

subdivision yet. They didn't have the subdivision25
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until 4-17.1

So, the 4-4 application also showed the2

chimneys over the building restriction line, which is3

illegal. So, that was clearly wrong.4

CHAIRPERSON GRIFFIS: You might want to5

investigate that one, depending on what the6

restriction line you're talking about.7

MR. HERRON: The building restriction8

line. There's a 15-yard, because of the streets, I9

believe, it's a corner lot, and there's a building10

restriction line on two sides of this lot because it's11

a corner lot, so that the houses on 2900 had chimneys12

over the building restriction line.13

MR. EPTING: It's not a zoning violation.14

CHAIRPERSON GRIFFIS: Right.15

MR. HERRON: But the point is that the16

house, the point was that the house on 4-4 and 4-18 is17

not what they finally built. So, what is on 4-18,18

what we didn't know at the time was what was --19

MR. EPTING: The question is whether it20

complied with zoning.21

CHAIRPERSON GRIFFIS: Right.22

MR. HERRON: No, the question is whether23

they modified it because you can't modify the --24

CHAIRPERSON GRIFFIS: That isn't the25
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question. I guess we should have cleared it up from1

the very beginning. I mean, this Board has heard, and2

I'll hear from other Board members, when a permit3

application goes in, it can be revised, and it often4

is. The DCRA, and this comes out of in fact the5

citing of the case Sunrise, is I think is where we6

went very substantively into it in the process. In7

fact, we have a great lecture from the DCRA on what8

the actually process of permitting was.9

As one goes in, there are comments that10

are put out from each of the reviewing agencies, and11

the architect or engineer who's responsible for that12

section revises those based on comments. So, there's13

a difference between revisions and a difference14

between what you folks are throwing around as15

modifications.16

Now, a modification to a permit from my17

understanding that would impact the issues and the18

dates that you're talking about would actually, I19

would go to the level of actually having a20

modification submission, meaning, there may even be a21

modified permit. There is a higher threshold of22

substantive changes that go to modifications.23

MR. HERRON: Let me try to address. I've24

read a little bit of the Sunrise case. I won't say25
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I'm an expert on it.1

CHAIRPERSON GRIFFIS: Well, neither am I.2

MR. HERRON: Well, I'll read a couple of3

things. First of all, if I remember the Sunrise case,4

Mr. Beller talked about Section 3202(a) and (b) and5

the requirements for a topographic map. He's very6

clear that's a requirement. He is very clear that7

there is a requirement for a surveyor site plan and8

that they're consistent. Those two things were both9

on file as of the date of the initial application in10

the Sunrise case.11

So, what we're talking about here is that12

those issues weren't on file. We know that the13

topographic map wasn't filed until April 30. We know14

that the site survey wasn't filed until May 14. So,15

it's a little bit different facts and circumstances in16

that case. In that case, they were modifying certain17

things with the structure, I believe, and mostly in18

the elevator and things. What we're talking about19

here is the dimensions of the house, where it's20

located on the lot, so on and so forth.21

Those are the things that weren't on file,22

and Mr. Bellow, if we had Mr. Bellow's testimony and23

pulled it up and went through it, you know, I'd be24

happy to show you what Mr. Bellow said what needed to25
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be on file and what was on file and what wasn't on1

file as of April 19. I think you'll find that a2

number of things that Mr. Bellows said were supposed3

to be on file were not on file.4

CHAIRPERSON GRIFFIS: Right, I understand5

that, but the plat plan that I was just referring to6

you're saying was not on file on April 19?7

MR. HERRON: That's correct, because it's8

dated May 14.9

MS. GILBERT: May I respond to that?10

MR. HERRON: It's dated April.11

MR. HERRON: No, it's dated May 14.12

MS. GILBERT: It's dated --13

CHAIRPERSON GRIFFIS: The original is14

dated April 18.15

MS. GILBERT: April 18, and it's revised16

May 14.17

MR. HERRON: Okay, but it's not revised.18

There's changes to it. The changed the dimension of19

the house.20

CHAIRPERSON GRIFFIS: But that's21

revisions.22

MR. HERRON: So you say expanding the23

square footage is a revision?24

CHAIRPERSON GRIFFIS: No, I'm saying25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

201

there's a difference between saying that it was not1

attached to the original submission, therefore it2

should be kicked out, which is your point, and that it3

was, in fact, attached, and that there were revisions4

made to it, which brings it up to a date of 5-14.5

MR. HERRON: Okay, but the point was, one6

of my points is that at 4-18, the plan that existed,7

the building plans, the actual blueprints, didn't8

agree. So, you couldn't know what house to build9

because you had two conflicting documents. This plan10

was revised, and the topographic map in this plan11

still don't agree. So, there are still problems with12

the plan.13

Now, whether you used the word revised or14

not, there is major changes that were made to this15

document. The location of the retaining wall was16

changed. The square footage of the house was changed.17

CHAIRPERSON GRIFFIS: Give me one example.18

So, we have a retaining wall and the location was19

changed.20

MR. HERRON: Well, the house was expanded21

by three feet in part of the house. So, the square22

footage increased.23

MS. GILBERT: Chairman Griffis, since24

we've gotten into this long discussion and since25
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everybody, all of the parties have copies now of the1

April 4 and the April 18 survey plats, may I submit2

them to to you now, because I believe the changes are3

very minor and have very little relevance to the4

zoning regulations.5

CHAIRPERSON GRIFFIS: Okay. Do you have6

copies of that?7

MR. EPTING: And since he addressed the8

Sunrise order, if I could just take one more second9

about it, I hate to keep beating it, but finding10

number nine, the Board found that DCRA accepted a11

filing fee and issued a receipt on a certain date. In12

our case, it was April 4. DCRA will only accept the13

filing fee for a building permit application that the14

intake officials or the permit review deem complete.15

So, the Board has found that that invoice16

is not taken until the plans are complete, to be17

filed, not to be for permit.18

MR. HERRON: But we know from the19

subdivision alone that that was inaccurate and in20

error.21

CHAIRPERSON GRIFFIS: Meaning?22

MR. HERRON: Meaning that the plans on the23

4-4 that they were saying were complete were filed on24

a lot that hadn't even been subdivided yet. So, I25
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don't know how they could say that it was complete.1

MR. EPTING: Well, getting to the merits,2

I mean, if it gets to the merits, we could actually3

put testimony on which shows that the DCRA standard4

practice is allow permits to be filed as per5

subdivision request, and it gets processed. So, this6

is the merits. The DCRA has determined that the plans7

were adequately complete.8

CHAIRPERSON GRIFFIS: Right.9

MR. EPTING: We paid our fee.10

CHAIRPERSON GRIFFIS: Right.11

MR. EPTING: That shows compliance with12

3202, and that's what Sunrise says.13

CHAIRPERSON GRIFFIS: Okay. What are we14

getting now?15

MR. EPTING: We did want a chance just to16

address -- Mr. Etherly asked me one question about17

Waste Management, and not to beat a dead horse, but I18

would like to address that.19

CHAIRPERSON GRIFFIS: Okay.20

MS. HORNE: If we may just bring this home21

real quick to the timeliness issue and Waste22

Management, in Waste Management, Waste Management23

applied for a certificate of occupancy. DCRA told24

them all sorts of wrong things, and they ended up not25
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getting a certificate of occupancy. They ended up1

going to special exception, going to variance, not2

following the proper procedure because DCRA told them3

not to do so.4

Then Waste Management submitted a letter5

to DCRA that said we are not going to proceed any6

further with action until you've worked out an7

appropriate procedure and tell us basically what's8

going on. Then they said they relied on DCRA's9

refusal to acknowledge that position.10

The Court held that that was not11

exceptional circumstances. It held, it is true that12

from February, 1996 denial onward, the DCRA13

consistently disagreed with Waste Management's14

contention that it was entitled to a C of O as of15

right and took the contrary position that Waste16

Management should apply for a variance or a special17

exception. DCRA did not preclude Waste Management18

from taking a prompt appeal if the company had a mind19

to do so.20

The law is, at least in the absence of21

exceptional circumstances, substantially impairing the22

ability, in italics, of an aggrieved party to appeal23

circumstances outside the party's control, two months24

is the limit. Now, the question here is did they file25
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timely within the two months after the permits were1

issued, and if not, were there exceptional2

circumstances.3

We would just like to submit that under4

Waste Management, there are circumstances, but they5

are not exceptional enough to justify accepting this6

appeal. Thank you.7

MR. HERRON: If I could respond to that8

very quickly, there are two cases that come after9

Waste Management in which the court addressed10

timeliness. The one Mr. Bardin gave you that the11

court addressed timeliness this morning, which12

directly contradicts what Shaw Pittman just said.13

The second case is the Sisson case, which14

is a case that we cited in our motions, and it's a15

relatively recent case, I think in the last year or16

so. In that case, they said that a private citizen,17

and they drew the distinction between a private18

citizen and Waste Management, which was represented by19

sophisticated counsel, and they drew the distinction20

and said that a private citizen should not necessarily21

be held to that standard.22

That's Sisson vs. the Board of Zoning23

Adjustments. They did not hold the private citizen to24

the issuance of 60 days from the building permit. So,25
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that's dated after the Waste Management case, and1

references Waste Management.2

CHAIRPERSON GRIFFIS: Okay, Sisson.3

MS. HORNE: If I may, I agree Sisson does4

address this issue. However, it did not turn upon5

whether or not the party was a private citizen or a6

builder. In that case, a private citizen was the7

person who had applied for the permit. They applied8

for a permit to build a garage and then another permit9

to build an extra room and then another permit to do10

this and to do that.11

CHAIRPERSON GRIFFIS: Right. The decision12

in Sisson was the fact that the whole picture couldn't13

be seen, and therefore each step there was never a14

deadline or the definitive point at which and what15

we're trying to establish here, when would one know16

the complete picture in order to file an appeal.17

MR. HERRON: Which is the case also here.18

MS. HORNE: Yes, and in Sisson --19

CHAIRPERSON GRIFFIS: Well, I don't20

disagree, and that's what I'm trying, to get that21

milestone.22

MS. HORNE: Is whether or not he could23

appeal the permits that were in the -- the final24

permit, he was timely, but whether or not he could25
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appeal the first permit, the second permit, the third1

permit, which were not timely. The court took that as2

cumulative because there were exceptional3

circumstances.4

CHAIRPERSON GRIFFIS: Right.5

MS. HORNE: He could not have seen the6

cumulative nature here. We submitted an application7

to build two family homes. We built the homes. We8

got the permits.9

CHAIRPERSON GRIFFIS: And I think Sisson10

is pertinent in my own thoughts in deliberation11

because it was confusing. When would you have a whole12

picture of what this building was? When could you13

appeal? When would you know the full picture of what14

the zoning issues are? The difference that we have15

faced with us today is we don't have necessarily that16

piecemeal. We have several pieces to this puzzle.17

We also have an incredible amount of18

communication, but I'm directing my Board and have19

been giving and to elicit into the conversation is20

what is the milestone that we then pick.21

This is the situation, ladies and22

gentlemen. It is 6:30. We've already been told there23

is one father of a one-year old. I happen to have a24

six-year old, and I'm sure other people have other25
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responsibilities this evening.1

So, what I would like to do is assess to2

my Board whether they are prepared to make any3

decisions today. We could conceivably recess for five4

minutes if needed and come back. I need some5

direction from my Board of how we proceed because I6

would like to adjourn shortly.7

Okay, we're going to recess for five. I8

admit that we will keep that as close to that as9

possible, and we will be back.10

(Whereupon, the foregoing matter11

went off the record at 6:31 p.m.12

and went back on the record at13

6:55 p.m.)14

CHAIRPERSON GRIFFIS: Okay. If one thing15

hasn't come clear to those who are new to viewing us,16

we have a different time zone, so five minutes often17

turns into 20. This is the difficulty we're having at18

this point. I think with the amount of information19

that's been submitted today with the oral discussion20

and the testimony or rather, I would say21

clarifications of some of the filings on the record, I22

do not believe that this Board is ready to proceed on23

the motion of timeliness or merit at this point.24

Therefore, I would like to set this for a25
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decision making, and that's going to be for next1

Tuesday. That will be at 9:00 in the morning. To be2

absolutely precise, our meetings are not hearings.3

There is no more testimony that will be heard. We4

will decide these motions on the record that has been5

submitted to this point. We will then, if and when,6

depending on clearly the outcome, we'll make the7

announcements of how it will proceed from there.8

You are of course all welcome to be here9

for that. However, I would just restate the fact that10

we won't be calling anyone up to address the Board,11

and it will be just between us Board members.12

So, I'll start from this end for the13

barrage of questions.14

MR. BARDIN: Mr. Chairman, I just want to15

flag something that is very clear because we make a16

point in our opposition which DCRA and probably Mr.17

Etherly, at least DCRA disagrees with, and I think18

you're going to want to clarify and decide one way or19

the other on Tuesday. I don't see the Sunshine case20

actually quoting the setdown regulation that they're21

interpreting. We gave you the text as we see it, and22

we point out that as we understand the text, and23

that's based on the codifications by the D.C. Office24

of Documents.25
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All we've looked at is 91, 94, and 95, as1

well as a service that we have in my office. This2

zoning regulation, 3202.5(a), requires three things.3

That the application be accompanied by any fee which4

is required, okay, and by the plans and other5

information required by 3202.2, which are sufficiently6

complete to permit processing without substantial7

change or deviation, which I guess is the standard8

that we're talking about.9

CHAIRPERSON GRIFFIS: Okay. Is there10

something pertinent that we need to deal with today on11

that?12

MR. BARDIN: Okay, and by any other plans13

or information that are required to permit complete14

review of the entire application under any applicable15

District of Columbia regulations. So, as we read what16

we find in the DCMR, we think that you, in applying17

this zoning regulation, I've got to hold DCRA's feet18

to the fire of making sure that they have the19

stormwater management plan, even if wasn't the20

topographic thing, which is required by 3202, the21

stormwater management plan which is required by22

another regulation and another title.23

CHAIRPERSON GRIFFIS: Right. I think I'm24

clear. I'm actually --25
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MR. BARDIN: That's not a correct --1

CHAIRPERSON GRIFFIS: I'm not going to2

argue it, actually.3

MR. BARDIN: No, I just --4

CHAIRPERSON GRIFFIS: I understand his5

position.6

MR. BARDIN: I'm flagging it for you.7

CHAIRPERSON GRIFFIS: I understood your8

position before you bring that up again. Board9

members, any questions on that?10

MR. ZAIDAIN: No.11

CHAIRPERSON GRIFFIS: And there have been12

some changes to that, so we will take note of it in13

our own deliberation. Any other questions or14

clarification of what we're doing next steps?15

Process?16

MR. HERRON: Process-wise, A, do you need17

me to submit a complete letter of October 11?18

CHAIRPERSON GRIFFIS: October 11?19

MR. HERRON: The letter of David Clark20

that he then responded to on the 23rd?21

CHAIRPERSON GRIFFIS: Oh, indeed, yes.22

That's not in?23

MR. HERRON: I submitted the cover letter,24

not the supporting documents.25
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CHAIRPERSON GRIFFIS: Oh, I see. There's1

an attachment to that letter.2

MR. HERRON: Yes.3

CHAIRPERSON GRIFFIS: Oh, I don't see any4

reason why we wouldn't have that. That was actually5

sent in with the cover letter?6

MR. HERRON: Yes.7

CHAIRPERSON GRIFFIS: Of which the 23rd8

was the basis of a response?9

MR. HERRON: Yes.10

CHAIRPERSON GRIFFIS: Okay. Any concerns,11

Board members? Any objections?12

Fine, let's get that submitted. Clearly13

that should -- in fact, it would be required, of14

course, for all the participants to be served.15

Let me just clarify, you need to get that16

in immediately to the Office of Zoning, as they will17

be preparing packages that go out to us this week for18

our deliberation decision on Tuesday.19

MR. HERRON: Is a fax acceptable?20

CHAIRPERSON GRIFFIS: Yes, we can get a21

fax. Ms. Bailey?22

MS. BAILEY: Yes, Mr. Chairman. I only23

would advise Mr. Herron to please give us a call to24

make sure that we do have it in hand.25
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MR. HERRON: Okay. I actually have it1

with me. I could give you a copy tonight.2

MS. BAILEY: Yes, that would be perfect.3

CHAIRPERSON GRIFFIS: Done. Even better.4

Okay, next? Clarification questions, process?5

MR. HERRON: So, next week, if you rule to6

move to continue, you would then set another date for7

the rest of the hearing?8

CHAIRPERSON GRIFFIS: That's absolutely9

correct. If we deny the motions to dismiss, we will10

then set this for a continuance, for a continued date11

for a hearing. That, of course, our regulations state12

that all we need to do is state that on the public13

record.14

If you are not able to be here, I would15

hope that you could contact somebody that would be16

here, or clearly are able and professional staff at17

the Office of Zoning would serve you in telling you18

when that was actually set.19

MR. HERRON: Thank you.20

CHAIRPERSON GRIFFIS: Am I correct?21

MS. BAILEY: Yes, Mr. Chairman.22

CHAIRPERSON GRIFFIS: See that, I don't23

even need corrections for that one. I would avail you24

in this and other issues if you might be involved to25
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look to the Office of Zoning also for information.1

Any other questions, clarification, process?2

MS. GILBERT: Yes. May I, since so much3

has been made about the stormwater management plans4

and since page one and four I think were submitted.5

MR. BARDIN: Only one.6

MS. GILBERT: Page one?7

MR. BARDIN: Only one.8

MS. GILBERT: Would you like me to submit9

those plans? I have them available. Actually, I have10

them available here. I don't know if the page one11

indicates an April 30 date on it.12

MR. BARDIN: It does.13

MS. GILBERT: It does?14

MR. BARDIN: The version we15

MR. EPTING: The version we got was the16

one that Mr. Epting supplied. It also shows a date17

stamp from the Department of Health. The version18

Commissioner Maudlin and I looked at in your file last19

week does not have this Health Department date stamp,20

which is not surprising since it's the DCRA copy.21

I'm sorry, the version we supply today has22

the April 30 date. It also has a date stamp from the23

Department of Health.24

MS. GILBERT: I'm sorry, I'm going to25
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withdraw it. I think it's fine. What you have is1

fine.2

CHAIRPERSON GRIFFIS: Do you need another3

version of the stormwater management plan? Okay.4

There it is.5

Others? Any volunteers for submission of6

further documentation? Okay, that's wise.7

Very well. If there isn't, and I give you8

an opportunity again. I do want to make sure9

everyone's clear on what we're doing.10

Okay, in which case, I thank you all for11

your patience this afternoon. We're out a little bit12

late, but go and enjoy the rest of the evening. I can13

adjourn then -- oh, no, I can't.14

However, everyone else is excused. This15

Board must stay. We've got minutes. Are we going to16

do this today?17

Okay, in fact, I may have a mutiny on my18

hands with my Board members, so I'm going to adjourn19

the afternoon session for March 4.20

(Whereupon, the above-referenced hearing21

was adjourned at 7:02 p.m.)22
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